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APPLICATION. 


§ 51. Lire.—Materiality of Statements in— Application and Con- 
trac— Evidence, Statements of Officers—On the trial, in a suit 
upon a policy of life insurance, the deposition of the president 
of the company was offered in evidence, in which he stated 
that the policy was issued by the officers of the company, un- 
der the belief that the statements in the application were true, 
and that it would not have been issued had they known that 
any of those statements were untrue. Held, that “ where the ap- 
plication is in writing, the law determines what is and what is 


not material, a determination which applies to all similar con- 
tracts.” 


Campbell vs. New England Mut. Ins. Co., 98 Mass., 402; Miller vs. 
Mut. Benefit Life Ins. Co., 31 Iowa, 232.* 


* 1 Ins. Law Jour’l, p. 25. 


ee 


ee 


= mecneryen 
A eee 


a tre nf READS NS 


eee 





i 
a 
ci 
% 


i 
44 
i 


Oe PO Se en cree aniaaal 





242 Digest of Decisions. [April 


Held, also, that “the contract is based upon the application. 
The law presumes this and determines the nature and extent of 
the relation,” and that the question as to how far false state- 
ments, if any there were in the application, affect the validity of 
the contract, is a question of law for the court, and not one to 
be settled by the opinion or judgment of either party. The tes- 
timony was immaterial, and properly rejected by the court. Held, 
also, that “each insurance company may determine for itself 
upon what conditions it will make its contracts. It may lift any 
trivial, unimportant matter into an essential prerequisite and con- 
dition of the contract, and no person can make any legal com- 
plaint because it insists upon such condition, and any legitimate 
testimony which shows that it made such immaterial matter a 
condition of or material to its contracts, may be given in evi- 
dence.” 


Valton vs. The National Fund Ins. Co., 20 N. Y., 32. 


But if a party would make anything material, other than what 
the law says is material, it must be made known to the other 
party prior to the contract. The statements of the president of 
the company as to what he considered material, and what he 
would have done had he known certain things, were properly re- 
jected, as such judgment and determination were not communi- 
cated to the other party. 

The Washington Life Ins, Co. vs. Haney.* 

Rep’d Jour’l p. 283. 


CONSTRUCTION. 


§ 52. Lire.—Truthfulness of Statements in Application —In the 
application, under the head “instructions in filling up the ap- 
plication,” was the following: “ First. Answer each of the 
questions on the first page to the best of your knowledge and 
belief, briefly but explicitly,” and at the close of the questions 
and answers of the applicant, and just before her signature, was 
the following: ‘“Itis hereby declared that the above are fair 
wud true answers to the foregoing questions, and it is acknow- 


* Decision rendered January 14th, 1872. 
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ledged and agreed by the undersigned that the above statements 
shall form the basis of the contract for insurance, and also that 
any willfully untrue or fraudulent answers, any suppression of 
facts in regard to the party’s health, or neglect to pay the pre- 
mium on or before the day it becomes due, will render the pol- 
icy null and void, and forfeit all payments made thereon.” Held, 
also, that “if the application propounds certain questions, and 
indicates in what manner they must be answered, it is enough 
that they are answered in that manner, and when the policy is 
based upon the statements and declarations of the application, 
it is based upon them made in the manner and under the 
rules laid down by the company in the application.” Held, 
also, that “while the policy for its validity requires truthful- 
ness in the statements of the application, it is enough if they are 
true according to the degree and conditions of the truthfulness 
required by the application. This is all the parties meant 
when they spoke of truthfulness in the policy.” 
The Washington Life Ins. Co. vs. Haney. 
—§ 51. 


§ 53. Fire.—Of Policy—* Explosion” —Explosion and Fire.— 
The company, by its policy, insured against loss or damage by 
fire, a stock of merchandise, described as consisting principally 
of liquors, fixtures, tools, and office furniture, contained in a 
building occupied as a liquor store, “ with privilege of rectifying 
and manufacturing fine spirits by steam not generated in the 
building.” The policy contained the following provision : “ This 
company is not liable for loss or damage by lightning or tornado, 
unless expressly mentioned or insured against ; but will be re- 
sponsible for loss or damage to property consumed by fire occa- 
sioned by lightning. Nor will this company be responsible for 
any loss or damage to property consumed by fire happening by 
reason of, or occasioned by any invasion, insurrection, riot, or 
civil commotion, or of any military or usurped power, nor where 
the loss is occasioned or superinduced by fraud, dishonesty, or 
criminal conduct of the insured, nor for any loss or damage oc- 
casioned by, or resulting from any explosion whatever, whether 
of steam, gunpowder, camphene, coal oil, gas, nitro-glycerine, or 
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any explosive article or substance, unless expressly insured 
against, and special premium paid therefor.” At the time of 
taking out the poliey, and until the fire, the insured were engaged 
in rectifying whisky, in the building mentioned in the policy. In 
the process of rectifying, the raw spirit was conveyed by pipes 
to the stills where it was converted into vapor by steam pipes 
passing through them, and from thence the vapor was conducted 
to a condenser. On the occasion of the fire, a valve in one of 
the stills was left open, and the vapor escaping into the building 
mingled with the atmosphere, forming an explosive mixture 
which came in contact with burning gas jets, and a sudden and 
violent combustion occurred, accompanied by a report and a gush 
of flame which was driven through the door of the still-room. 
Immediately after this the building was discovered to be on fire 
throughout its several stories. Held, that “ an explosion may be 
described generally as a sudden and rapid combustion, causing 
violent expansion of the air, and accompanied by a report. But 
the rapidity of the combustion, the violence of the expansion, 
and the vehemence of the report, vary in intensity as often as 
the occurrences multiply. Hence, an explosion is an idea of de- 
grees, and the true meaning of the word, in each particular case, 
must be settled, not by any fixed standard, or accurate measure - 
ment, but by the common experience and notions of men in mat- 
ters of that sort. In this case, although the building was not 
rent asunder, or the property therein broken to pieces, there 
was a sudden flash of flame, a rush of air, and a report like the 
‘crack of a gun, which certainly brings the occurrence within 
the common meaning of the word as used in many instances. 
Held, also, that the fire, by which the building and stock of mer- 
chandise insured were consumed, was occasioned by, and resulted 
from, an explosion of spirit vapor mixed with atmosphere, and 
that the explosion was caused by the mixture coming in contact 
with the burning gas jet ; and that the explosion was not caused 
by a fire within the meaning of the policy. Held, also, that the 
terms of this policy must be taken in their ordinary sense ; 
and we are satisfied that the proofs show, according to the or- 
dinary sense and understanding of men in reference to such 
matters, that the explosion occasioned the fire which destroyed 





1873] Construction. 245 


the property insured; or, in other words, that the loss re- 
sulted from an explosion within the true intent and meaning 
of this policy.” 

The United Life, F. and M. Ins. Co, vs. Foote et al.* 

Rep’d Jour’l, p. 190. Onto 8. C. 


§ 54. Fire.—Of Policy—Ezxplosion and Fire—The company 
insured against loss or damage by fire a stock of merchandise 
contained in a building occupied as a liquor store, with the privi- 
lege of rectifying and manufacturing fine spirits by steam. The 
policy contained the following provision : “ This company is not 
liable for loss or damage by lightning or tornado, unless express- 
ly mentioned or insured against ; but will be responsible for loss 
or damage to property consumed by fire occasioned by light- 
ning. Nor will this company be responsible for any loss or 
damage to property consumed by fire, happening by reason of, 
or occasioned by, any invasion, insurrection, riot, or civil com- 
motion, or of any military or usurped power, nor where the 
loss is occasioned or superinduced by fraud, dishonesty, or 
criminal conduct of the insured, nor for any loss or damage 
occasioned by, or resulting from any-explosion whatever, whether 
of steam, gunpowder, camphene, coal oil, gas, nitro-glycerine, or 
any explosive article or substance, unless expressly insured 
against, and special premium paid therefor.” In the process 
of rectifying, the raw spirit was conveyed by pipes to the 
stills, where it was converted into vapor by steam pipes pass- 
ing through them, and from thence the vapor was conducted 
to a condenser. On the occasion of the fire, a valve in one of 
the stills was left open, and the vapor escaping mingled with 
the atmosphere, and coming in contact with burning gas jets, 
an explosion followed, and the building was set on fire and 
the property destroyed. Held, that the terms of the clause 
“any loss or damage occasioned by, or resulting from any ex- 
plosion whatever,” are comprehensive enough to include both 
descriptions of loss—whether loss by the explosive force, or loss 
by superinduced combustion. 


Stanley vs. Western Ins. Co., Law Reports, 1868 ; 8 Exchequer, 71. 


* Decision rendered September Term, 1872. 
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Held, also, that “we can find no good reason for doubting that 
loss and damage by fire, resulting from an explosion, was in- 
tended to be exempted by this condition from the general risk of 
the policy, and are of opinion, therefore, that this clause properly 
construed should read, ‘ nor any loss or damage by fire occasioned 
by or resulting from any explosion whatever,’ and that no loss 
or damage occasioned by an explosion of any of these substances 
named was expressly insured against, nor was any special pre- 
mium paid for any such special risk.” Held, also, that “ the spirit 
vapor, having escaped from its confinement and passed into the 
still-room, where it became mixed with atmosphere so as to form 
an explosive substance, under circumstances that precluded all 
possibility of reclaiming and utilizing it, was no longer a part of 
the stock of merchandise insured, and was not under the protec- 
tion of the policy.” 


The United Life, F. and M. Ins. Co. vs. Foote et al. 
—§ 53. 


§ 55. Fme.—Of Policy—* Fireworks ”—Hazardous.— The 
policy, issued upon a stock of fireworks, ordnance stores, and 


other merchandise, hazardous and extra hazardous, provided 
that if the premises should be used for the purpose of carrying 
on therein any trade or occupation, or for storing or keeping 
therein any articles, goods, or merchandise, denominated hazard- 
ous, extra hazardous, or specially hazardous, in the second class 
of the classes of hazards annexed to the policy, the policy should 
be void so long as the same should be so used. The policy also 
provided that whenever gunpowder, or any other article subject 
to legal restrictions, should be kept in quantities greater than al- 
lowed by law, or in a manner different from that prescribed by 
law, the policy should be void. In the second class of hazards 
annexed to the policy, under the head of hazardous, was “ Fire- 
crackers in packages,” and under the head of extra hazardous, 
“ Matches—stocks of, on sale.” No articles denominated spe- 
cially hazardous were mentioned in the second class, but in the 
third class of hazards annexed to the policy were articles deno- 
minated specially hazardous, among which were “ Fireworks.” 
An ordinance of the Common Council of the city, in force at the 
time the policy was issued, provided that no person should there- 
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after “ store any fireworks of any kind or description, other than 
Chinese fire-crackers, within the limits of that city, except as in 
the ordinance provided,” The ordinance further provided that 
“ Fireworks, excepting colored pots, and lance wheels, and other 
works of brilliant-colored fires, not exceeding in value $1,000.00, 
. might be kept for retailing within the fire limits from the 10th 
day of June to the 10th day of July of each year, and no longer 
except by permission.” «About a week before the fire occurred, 
the insured, in order to fill an order from a customer, purchased 
a quantity of signal lights, such as were in the ordinance called 
“ works of brilliant-colored fires,” and a few remained on hand, 
and were among the insured goods when the fire occurred. The 
evidence tended to prove that such goods were constantly kept 
in the store, and that the risk of the fire was not only greatly in- 
creased thereby, but that it was originated by these signal lights. 
The fire occurred on the 26th day of August, and the property 
insured was totally destroyed. On the trial in the court below, 
that judge refused to dismiss the plaintiff's complaint, and re- 
fused to submit to the jury the question, whether or not, by keep- 
ing those goods, the risk was increased, and directed a verdict 
for the plaintiff. Held, that “we are not to presume that the 
agreement to insure the plaintiff against loss was intended to 
cover an article so specially hazardous that he had no right to 
store it, but that fireworks, in the sense in which the term was 
used, had reference to such fireworks as were in the prohibition 
excepted, or might by permission be kept for retailing.” Held, 
also, that if, upon the whole case, the defendant was not entitled 
to a nonsuit, he was entitled to have the question, whether the 
risk was not increased by keeping the signal lights, submitted to 
the jury. 
Jones vs. The Fireman’s Fund Ins. Co.* 
Rep’d Jour’! p. 186. 


EVIDENCE. 


§ 56. Lire.—Declarations of the Asswred—Application.—The 
company issued a policy for the benefit of the plaintiff, upon 


* Decision rendered January Term, 1873, 
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the life of his wife. It was claimed that answers made by 
her, in the application, in regard to her health, and that of her 
father’s family, were untrue. Held, that the declarations of a 
party whose life is insured for the benefit of another, made 
long after the application and the contract, cannot be received in 
evidence against the assured to impeach the truthfulness of the 
application. 
Rawls ys. The American Life Ins. Co., 36 Barb., 357 ; Rawls vs. The 


American Life Ins. Co., 27 N. Y., 282; The Fraternal Mut. Life Ins. Co. 
i vs. Applegate, 7 Ohio St., 292. 


The Washington Life Ins. Co. vs. Haney. 


POLICY. 


§ 57. Lire.—Construction of—Statements in Application.—The 
[ policy contained the following provisions: ‘This policy is is- 
sued and accepted by the assured upon the following express 
conditions and agreements ;* * * or if any of the statements or 
declarations made in the application for this policy, upon the 
faith of which this policy is issued, shall be found in any re- 
spect untrue, *** then, in every such case, the said company 
shall not be liable for the payment of the sum insured or any 
part thereof, and this policy shall be null and void.” Held, that 
f “we do not understand the clause, ‘upon the faith of which 
this policy is issued,’ as limiting this condition to a portion of 
the application or any particular statements therein. It does not 
mean to imply that there are certain statements which must be 
true because the policy is based upon them, while others are 
immaterial. It means that the policy is issued upon the faith 
of the whole application, with all its statements and declara- 
tions, and that if any of them are untrue the policy is avoided.” 
4 The Washington Life Ins. Co. vs. Haney. 






















—§ 51. 





§ 58. Fire.—Construction—Measure of Liability —The compa- 
ny issued a policy upon a quantity of high-wines, which were 
destroyed by fire while on deposit in the distillery warehouse 
and before the United States tax of fifty cents per gallon had 
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been paid, or any order from the government for the withdrawal 
of the spirits had been given. The high-wines, without the pay- 
ment of the government tax, were worth forty-nine cents per 
gallon at the time they were destroyed. Held, that the tax of fif- 
ty cents per gallon was added as a burden upon the consumer, 
and not upon the distiller, and that though a lien for the tax ex- 
isted on the high-wines from the time of distillation, for the pre- 
vention of fraud, the personal liability of the insured is only 
upon removal, or breach of the condition of the bond, and that 
therefore the liability of the insurance company was only for the 
value of the spirits at forty cents per gallon. 


The Security Ins. Co. of New York vs. Farrell,* 
Rep’d Jour’! p. 302, 


§ 59. Fire.—TZermination of—Notice——The poliey contained 
the following provision: “The insurance may also be at any 
time terminated at the option of the company,-on giving notice 
to that effect, and refunding a ratable proportion of the premium 
for the unexpired term of the policy.” In the latter part of No- 
vember the company gave notice to the plaintiff that they would 
cancel the policy and return him the unearned premium pro rata 
for the unexpired time, but would allow him until the 6th of 
December to place the insurance elsewhere. On the 6th of 
December the policy was cancelled on the books of the compa- 
ny, and the unearned premium calculated, amounting to $24.46, 
which was subject to the call of the plaintiff. On the 30th of 
December the plaintiff's agent called at the office of the com- 
pany and received the money and signed a cancellation receipt. 
The property insured was destroyed by fire on the 25th of De- 
cember, and the fact was unknown to the company and to tlfe 
plaintiff's agent when the transaction of December 30th took 
place. Held, that the conditions for terminating the insurance 
were not complied with by the company; that by those condi- 
tions the company was required to give notice “that the insur- 
ance was then and there, and by the notice, terminated ; not 
that it would be terminated at some future time.” Held, also, 
that by the fire of the 25th of December “the contingency on 


* Decision rendered January 22nd, 1872. 
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which the liability was made to depend had occurred, and the 
company was an absolute debtor to the plaintiff'for the amount 
of the insurance. The negotiations after this time could not re- 
lieve the company of its liability. The receipt by the plaintiff in 
person of $24.46 in discharge of an indebtedness of 1,600.00, 
would not accomplish that result unless accompanied by a tech- 
nical release under seal,” 

Van Valkenberg vs. The Lenox Fire Ins, Co.* 

Rep’d Jour’! p. 205. 


§ 60.  Lire.— Assignment 0f—Insurable Interest— Wager Poli- 
cy.—The company issued a policy upon the life of the assured, 
who paid the first annual premium and afterwards sold and as- 
signed the policy to the appellee, who was not his creditor, 
and who had no insurable interest in his life. The assign- 
ment was assented to by the secretary of the company, subject 
to the conditions of the policy. The appellee paid the second an- 
nual premium, and the assured died after the payment of the 
premium. Held, that “an assignment of a policy of life assur- 
ance to one having no interest in the life of the assured, where 
the assignment is a cover for a speculating risk, is void as con- 
trary to the general policy of the law respecting insurance.” 


Stevens vs. Warren, 101 Mass., 564. 


Held, also, that the purchase of the policy by the appellee was 
essentially a wager upon the life of the assured ; that the law 
will not uphold such purchases, and that the appellee acquired 
no right to the policy or to the sum secured thereby. 

The Franklin Life Ins. Co. vs, Hazzard.} 

Rep’d Jour’! p. 180. 


- PRACTICE. 


§ 61. Lire.—ZJnstructions.—The record failed to show that 
all the instructions asked on trial in the court below, or all bear- 
ing upon the particular points embraced in those refused, were 


* Decision rendered January Term, 1873, 
t Decision rendered January 14th, 1873, 
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preserved. Held, that it was impossible for the court to say 
there was any error in refusing to give the instructions refused, 
as they may have been already given, and those given may 
have been accompanied and qualified by others, so as really to 
present the law exactly as the plaintiff in error insists it should 
have been. 

Madders vs. Chapple, 10 Kansas. 

The Washington Life Ins. Co. vs. Haney. ‘i 

§ 62. Lire.— Admission of Evidence—On the trial in a suit 
upon a policy, the application was set out in full in the an- 
swer, and its execution was not denied under oath. The court 
ordered a copy of this application to be stricken out of a depo- 
sition introduced as a part of the defendant’s evidence. Held, 
that “as the application was set out in the answer, and not 
denied under oath, its execution was admitted, and to offer the 
original would have been surplusage in the testimony. ” 


The Washington Life Ins. Co. vs. Haney. 
—$ 51. 


PREMIUM. 

§ 63. Fire.—Refunding Premium—Termination of Policy.— 
The policy contained the following provision: “ The insurance 
may also be at any time terminated at the option of the compa- 
ny, on giving notice to that effect, and refunding a ratable pro- 
portion of the premium for the unexpired term of the policy.” 
Held, that the company, in order to terminate the insurance, was 
bound to pay the insured a ratable proportion of the premium, 
and that for this purpose the company was bound to seek the in- 
sured and tender to him the amount. Held, also, that it was the 
business of the company in making the payment to be certain 
that enough was paid, 


Van Valkenberg vs. The Lenox Fire Ins. Co. 


TAXATION. 


§ 64. Lire.— Exemption from—Constitutionality of Statute— 
The assessors of St. Louis County assessed for the year 1870 
money on hand, and bonds and notes of the value of $294,000.00 
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belonging to the appellant, a mutual life insurance company or- 
ganized under the laws of the State, and having no capital stock. 
The statute provided that life insurance companies organized un- 
der the laws of the State should pay certain fees to go to the 
support of the insurance department, which should be in lieu of all 
fees and taxes whatsoever, except that they might be taxed upon 
their paid-up capital stock. The Constitution of the State, in 
the declaration of rights, declared that “all property subject to 
taxation ought to be taxed in proportion to its value,” and also 
provided that “no property, real or personal, shall be exempt 
from taxation, except such as may be used exclusively for public 
schools, and such as may belong to the United States, to this 
State, to counties, or to municipal corporations within this 
State.” Held, that this law must be construed in subordination 
to the Constitution of the State, and that the word “ ought” is 
not directory, but mandatory, and “is expressive of a duty and 
equivalent to a prohibition against proceeding in any other way.” 
Held, also, that under the Constitution, the Legislature had no 
power to exempt the company’s property from taxation, or to 
commute the taxes upon the same, and that the act in question 
cannot have the effect of exempting the appellant’s property from 
taxation. 


City of Zanesville vs. Richards, Auditor, ete., 5 Ohio, St., 589; Knee- 
land vs. City of Milwaukee et al., 15 Wis., 454. 


Life Association of America vs. The Board of Assessors of St. Louis County.* 


Rep’d Jour’l p. 253. Mo. 8. C. 


t Decision rendered April ,» 1872. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND GIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF MINNESOTA. 


Appeal from District Court of Hennepin County. 


DUNBAR PRICE anp LIZZIE D. PRICE, sy rue 
Guarpian ad litem, ELON DUNBAR, Respondents, 


vs. 
PH@NIX MUTUAL LIFE INS. CO., Appellant.* 


(Continued from March Number, page 224.] 


Anna D. Price having died before her husband, Richard Price, the 
said Lizzie D. and Dunbar Price, being their minor children, bring 
this action by said Elon Dunbar, duly appointed their guardian ad 
litem to prosecute the same. The defendant insists that the action 
should have been brought by the general guardian of said minors. 
But we are of a different opinion. Admitting that the guardian 
named in the policy is the general guardian, we think that while the 
words “payable * * totheir guardian * * * within ninety 
days,” etc., give the defendant the privilege and make it its duty to 
pay the sum assured to such guardian, if the children are under age, 
within ninety days, it does not follow that an action brought to re- 
cover the sum assured must be brought in the name of such general 








— a ice 
* Decision rendered 1871. To appear in 16 Minn. Syllabus by Wm. A. 
Spencer, Esq., State Reporter of Minnesota. , 
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guardian. The children are the real parties in interest, and therefore 
the action is under the statute, (ch. 66, Gen. St., §§ 26, 30,) well 
brought by them in their own names, they appearing by a guardian 
ad litem. Even if the general guardian be regarded as a trustee of 
an express trust, the statute authorizing such trustees to bring actions 
in their own names, is not imperative, but permissive in its terms. 
Ch. 66, Gen. St. § 28. 

This action was brought in the Hennepin County District Court, 
November 9th, 1869. The complaint, among other things, alleges 
that on the 10th day of June, 1867, Anna D. Price, who was then the 
wife of Richard Price, entered into a contract of insurance with the 
defendant upon her said husband’s life. The complaint sets forth the 
policy in full. The consideration for the policy is expressed in it to 
be the representations made to defendant in the application for the 
policy, and the premium paid and to be paid. The policy contains 
the following provision : “ Provided always, and it is hereby declared 
to be the true int@ht and meaning of this policy, and the same is ac- 
cepted by the assured upon these express conditions, that * * * in 
case he shall die by the hand of justice, or in consequence of a duel, 
or of the violation of any law of these States or of the United States, 
or of any other country which he may be permitted under this policy 
to visit or reside in, or if any of the declarations or statements made 
in the application for this policy, upon the faith of which this policy 
is issued, shall be found in any respect untrue, then, and in every 
such case, this policy shall be null and void.” The complaint further 
alleges the death of said Anna, September 28th, 1867, and the death 
of said Richard, March 2nd, 1869; and “that up to March 2nd, 
1869, all the terms, agreements and stipulations of said policy of life 
insurance, that were to be performed on the part of said assured, 
had been fully and faithfully performed and complied with ;” that 
proper notices and proofs have been duly made, but the.defendant 
has failed to pay any part of the sum assured. The complaint does 
not set out the application referred to in the policy, nor state what 
the “declarations or statements” made in the application and re- 
ferred to in the policy were. 

Defendant’s answer admits the making of a contract of insurance 
with Anna D. Price, and that the policy set out in the complaint con- 
tains a part of said contract, but denies that the policy contains the 
whole contract, and alleges that the application referred to in the 
policy is part of said contract of insurance. 

The answer sets out the application dated June 3rd, 1867, which 
was made by the said Richard Price as agent for said Anna, and con- 
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sists of certain questions addressed to said Richard, and his answers 
thereto. Said application contains a stipulation following the ques- 
tions and answers, and in these words, namely: “It is hereby de- 
clared, that the above are fair and true answers to the foregoing 
questions, and it is acknowledged and agreed by the undersigned, 
that this application shall form the basis of the contract for insur- 
ance, and that any untrue or fraudulent answers, any suppression of 
facts, or neglect to pay the premium on or before the day it becomes 
due, shall and will render the policy null and void, and forfeit all 
payment made thereon.” 

The answer denies that up to the 2nd day of March, 1869, all the 
terms, agreements and stipulations of the policy that were to be per- 
formed on the part of the assured, have been fully and faithfully per- 
formed and complied with, and charges that the answers to the fol- 
lowing questions in the application were untrue, viz.: 

“7, What is the present state of the party’s health? Answer— 
good. 

“9. Is the party addicted to the habitual use of spirituous liquors 
or opium? Answer—no. 

“13. Has the party ever had any of the following diseases, (nam- 
ing them, and among others,) gout, rheumatism? Answer—never. 

“18. Has the party had, during the last seven years, any severe 
sickness or disease? If so, state the particulars, and the name of 
the attending physician, or who was consulted and prescribed. An- 
swer—no. 

“25. Name and residence of the family physician of the party, or 
of one whom the party has usually employed or consulted? An- 
swer—have none.” 

The answer further charges: that at the time of the making of the 
application, and the issuing of the policy, said Richard’s health was 
not good, but that he was in bad health and diseased ; that he was 
addicted to the habitual use of spirituous liquors ; that before said 
times he had had gout and rheumatism ; that he had had within 
seven years before said times dyspepsia and chronic gastritis, and 
that at said times he had a family physician. 

Upon the trial before the court and a jury, plaintiffs introduced 
evidence of the due appointment of the guardian ad litem, and of the 
making and delivering to defendant of the proof of death, with other 
notices and certificates required, and also proved by the witness 
Andrew Scott, who was boarding in Richard Price’s family from Sep- 
tember, 1865, to the summer of 1867; that in the summer of 1867, 
his (Richard Price’s) health was good as far as the witness knew. 
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They also proved by Dr. Murphy, one of the defendant’s medical ex- 
aminers, that he knew Richard Price in his lifetime for three or four 
years ; that he made a particular examination of him at the time of 
his application, and considered him a healthy, sound man at the 
time, and passed him as a suitable subject for insurance ; that he ex- 
amined him and found no disorder about him. Plaintiffs also proved 
by Dr. C. G. Goodrich that Price died of typhoid fever, and after 
offering some other evidence, not here material, rested their case. 
Defendant thereupon moved to dismiss the action, upon the ground 
that the complaint does not state, nor the evidence establish, a cause 
of action. 

It is here argued that the court below erred in refusing to grant 
the motion, because the statements contained in the application are 
warranties, and therefore conditions precedent to plaintiffs’ right of 
recovery which it is necessary for thum to aver and prove. 

The plaintiffs claim, on the other hand, that these statements are 
representations. The point thus presented for our consideration is 
one of prime importance in this case, not only with reference to the 
question of pleading and burden of proof, but with reference to the 
further inquiry whether it is essential to plaintiffs’ recovery that the 
statements mentioned shall be strictly true, or whether the substantial 
trath is sufficient. 

So far as the questions presented by the case at bar are concerned, 
it is sufficient to define a warranty in insurance to be a part of the con- 
tract evidenced by the policy, and a binding agreement that the facts 
stated are strictly true. 1 Phillips on Insurance, 5th Ed., §§ 754, 
756 ; Flanders on Insurance, 204-5. 

A representation in insurance may, for the purposes of this case, be 
defined to be a statement in regard to a material fact made by the ap- 
plicant for insurance, to the insurer, with reference to a proposed con- 
tract of insurance. 1 Phillips on Insurance, § 524, et seq. 

As representations simply, they are not « part of the contract of in- 
surance. Flanders on Insurance, 201, and cases cited ; Campbell vs. 
N. E. M. L. I. Co., 98 Mass., 381. And though expressly referred to 
in the policy so as to become a part of the written contract, they may 
not become warranties. 1 Phillips on Insurance, §§ 871, 893. And 
even if it be made by the very terms of the policy, as in the case at 
bar, an express condition of the contract of insurance that if such re- 
presentations are found to be untrue, the policy shall be null and 
void, they do not necessarily lose their character as representations, 
and become warranties, though the effect of such express condition 
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may be to make them exclusively material. Campbell vs. N. E. M. L. 
Ins. Co., supra. 

It is sufficient if representations be substantially true, while a war- 
ranty must be strictly complied with. 1 Phillips on Ins., §§ 544, 
669, 762, et seq.; Daniels vs. Hudson R. F. I. Co., 12 Cush., 423 ; 
Chaffee vs. Cattaraugus Co. M. F. I Co, 18 N. Y., 376. A false 
warranty, therefore, avoids a policy, while a false representation (not 
fraudulent) does not avoid a policy unless it relates to something 
which is material in fact, or is made material by the contract of the 
parties. 1 Phillips on Ins., § 524 et seq.; Flanders on Ins., 202, 298, 
326 ; Witherell vs. Mass. Ins. Co., 49 Me., 200 ; Campbell vs. N. E. 
M. L. Ins. Co., supra. 

Warranties are, then, conditions precedent, so that their truth must 
be pleaded by the assured, upon whom of course the burden of prov- 
ing the same rests ; whereas the falsity of representations is matter of 
defense to be pleaded and proved by the insurer. Wilson vs. Hamp- 
den Ins. Co., 4 R. I, 159 ; Campbell vs. N. E. M. L. Ins. Co., supra ; 
McLoon vs. Conn. Mu. Ins., 100 Mass., 474 ; Herron vs. Peoria M. 
and F. I. Co., 28 Il, 238 ; Mu. Ben. Ins. Co. vs. Robertson, 54 IIL; 
Leete vs. The Gresham L. I Co., 7 Eng. Law and Equity Rep., 
578. 

We have brought together the foregoing principles of the law of in- 
surance, not because they all have a direct application to this case, 
but rather with the view of bringing to mind and placing side by side 
the respective consequences which flow from treating statements of 
the kind under consideration as warranties, or as representations. 
And when it is considered that a strict, or, as many of the authorities 
hold, a literal compliance with the terms of a warranty is required, it 
is not difficult to appreciate the force of what is said by Chief 
Justice Shaw in Daniels vs. Hudson River F. I. Co., 12 Cushing, 
424, “the leaning of all courts is, to hold such a stipulation to be a 
representation rather than a warranty, in all cases, where there is 
‘ any room for construction ; because such construction will, in general, 
best carry into effect the real intent and purpose which the parties 
have in view, in making their contract.” And see Campbell vs. N. 
E. M. L. I. Co., supra, and authorities cited. This intent and pur- 
pose is, as we understand it, to enter into a contract of insurance 
against the real substantial risk in the given case. And see Flanders 
on Ins., 224. Hence it is said, too, that ‘‘if it be doubtful whether 
certain statements made by the applicant relative to the subject of 
insurance are to be regarded as warranties, or as representations, they 
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will be treated as the latter.” Wilson vs. Conway F. I. Co., 4 R. L, 
143. 

And we think it is well and truly remarked in 1 Phillips on Ins., § 638, 
in speaking of the difficulty of determining, in many cases, whether 
certain phraseology makes a warranty or a representation, that : “The 
cases would have presented fewer difficulties of construction if the 
early jurisprudence had been less open to the admission of forfeit- 
ures of the policy, and more easily satisfied with a compliance with 
written stipulations substantially equivalent to a literal one, where 
such a construction was not inconsistent with the express provisions 
of the contract. The recent jurisprudence tends to greater liberality 
of construction in favor of maintaining the contract. Such a rule 
may as well be applied to stipulations and recitals in the policy, as 
to representations preliminary and collateral to it; and it is more 
equitable, after the policy has once gone into effect, and the under- 
writer has a right to retain the premium, that the contract should be 
continued in force as long as its being maintained is consistent with 
its express provisions, and the underwriter is not thereby preju- 
diced.” These remarks apply, as it seems to us, with peculiar force 
in this State, where equity, which abhors forfeitures, is blended with 
law in the administration of justice. 

We come now to the application of what has been said to the 
purpose of determining whether the statements referred to in the 
policy in this instance are to be regarded as warranties or repre- 
-sentations ; and upon this branch of the case we cannot do better, 
even at the risk of some repetition, than to quote what is said in the 
comparatively recent case of Campbell vs. New England Mutual Life 
Insurance Co., 98 Mass., 381. 

It is there said: ‘“ When statements or engagements on the part 
-of the insured are inserted, or referred to in the policy itself, it of- 
ten becomes difficult to determine to which class they belong. If 
they appear on the face of the. policy, they do not necessarily be- 
‘come warranties. Their character will depend upon the form of ex- 
pression used, the apparent purpose of the insertion, and sometimes 
upon the connection, or relation to other parts of the instrument. If 
‘they are contained in a separate paper, referred to in such a manner 
as to make it a part of the contract, the same considerations of 
course will apply. But if the reference appears to be for a special 
purpose, and not with a view to import the separate paper into the 
policy as a part of the contract, the statements it contains will not 
thereby be changed from representations into warranties. * * * In con- 
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sidering the question whether a statement forming a part of the con- 
tract is a warranty, it must be borne in mind, as an established max- 
im, that warranties are not to be created nor extended by construction. 
They must arise, if at all, from the fair interpretation and clear in- 
tendment of the words used by the parties. (Authorities cited.) 
When, therefore, from the designation of such statements as ‘ state- 
ments’ or as ‘representations,’ or from the form in which they are 
expressed, there appears to be no intention to give them the force 
and effect of warranties, they will not be so construed. (Authorities 
cited, 

“The application is, in itself, collateral merely to the contract of in- 
surance. Its statements, whether of facts or agreements, belong to 
the class of representations. They are to be so construed, unless 
converted into warranties by force of a reference to them in the poli- 
cy, and a clear purpose, manifest in the papers thus connected, that 
the whole shall form one entire contract.” These remarks are made 
in a case in which the policy was by its express terms made payable 
“upon the following conditions,” (among others,) that “if the state- 
ments made by or on behalf of or with the knowledge of the said as- 
sured to said company on the basis of or in the negotiations for this 
contract shall be found in any respect untrue,” then the policy should 
be null and void. 

In the application in the case cited, the applicant “ proposes to in- 
sure ” his life with the defendant, ‘‘ and with that view, and as the ba- 
sis of such insurance,”. makes the statements contained therein. It also 
appeared that in answer to the questions: “Have you carefully read 
the above questions and the answers thereto ?” and : “ Are you aware 
that any fraudulent or untrue answers, or any concealment-of fact, or 
non-compliance with the terms and conditions of the policy, will viti- 
ate the insurance ?” The applicant answered, “ Yes.” 

The application concluded as follows: “The foregoing are full, 
fair and true answers to the questions proposed,” and was signed by 
the applicant. The principal defense was that certain statements 
contained in the application were untrue, and that by reason thereof 
the policy was null and void. 

The court after attempting—not however as it seems to us with 
complete success—to distinguish the case under consideration from 
Miles vs. Connecticut Insurance Co., 3 Gray, 580, in substantial re- 
spects, proceeds as follows: ‘The defendant however contends that 
a written application having been made in this case, which by its own 
terms declares the statements therein contained to be made ‘ as the ba- 
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sis of’ the insurance applied for, the policy will attach to that applica- 
tion as containing the ‘statements’ referred to, and thus constitute an 
express warranty. * * But even if the application may properly be re- 
sorted to for aid in the construction, it contains no agreement and no 
words to indicate that its statements are to be taken as warranties ; 
nor that they are to form part of the contract. The designation of 
‘ statements,’ both in the application and in the policy, comports with 
the idea of representations rather than of warranties. Representa- 
tions are ‘the basis of’ the contract of insurance ; and such these 
‘statements’ are declared to be. The effect which is to result from 
their untruth results also from the untruth of representations. It is 
true that misrepresentations defeat a policy without any provision to 
that effect in the policy itself. But the insertion of such a provision 
does not therefore require a construction which shall give them a dif- 
ferent force or character. * * * The clause in the policy is in the form 
of a condition, and is grouped with other provisions of various char- 
acter and purpose under the general head of ‘ conditions.’ But the use 
of the term ‘conditions’ does not always carry the legal conse- 
quences which attach to that word in its technical meaning. The 
clause must be taken as a part of the contract, and must have such 
an application as its fair interpretation, with the other parts of the 
contract, requires ; but neither the form, nor the subject-matter, nor 
its associate provisions under the head of ‘ conditions,’ indicates that 
it was intended to give to this clause the technical character of a war- 
ranty, or a condition precedent. * * * By statements ‘in any respect 
untrue’ must be intended statements made and received as induce- 
ment to the contract ; that is, material and proper to be disclosed to 
the insurers to enable them to estimate the risk proposed, and deter- 
mine upon the propriety of entering into the contract.” 

It was held in the case cited, that the statements made in the ap- 
plication were not warranties, but representations only ; that the 
burden of proving them to be untrue was upon the insurers ; that 
they need not be complied with literally, but must be substantially ; 
that where the question of the materiality of the representations de- 
pends upon circumstances, and not upon the construction of any 
writing, the question is one of fact to be determined by the jury ; 
but that where the representations are in writing, their interpretation 
belongs to the court, “and the parties may by the frame and contents 
of the papers, either by putting representations as to the quality, 
history or relations of the subject insured into the form of answers 
to specific questions, or by the mode of referring to them in the 
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policy, settle for themselves that they shall be deemed material ; and 
when they have done so, the applicant for insurance cannot after- 
ward be permitted to show that a fact which the parties have thus 
declared material to be truly stated to the insurers, was in fact im- 
material, and thereby escape from the consequences of making a false 
answer to such a question.” The court after citing numerous au- 
thorities in support of these positions, and among others, Anderson 
vs. Fitzgerald, 4 H. L. Cases, 484, (24 Eng. Law and EKq., 1,) held that 
in the case before it, upon the facts before stated in reference to the 
language of the policy and application, and to the answers made to 
specific questions put in the application, the parties had by their con- 
tract made the representations (designated as statements in the 
policy) material to be disclosed ; and that the only question for the 
jury upon this branch of the case was whether the representations 
were substantially untrue. The sum and substance of all this would 
seem to be that the effect of the condition is to require that the 
statements shall be true as ma/erial representations, not as warranties ; 
or, in other words, that they must be materially and substantially 
true, and need not be strictly or literally true. We barely suggest 
that perhaps the very fact that the word true as applied to insurance 
is thus ambiguous, would lead to the same conclusion when taken in 
connection with the familiar rule by which an instrument is construed 
most strongly against its maker, which in the case of the present 
policy is the defendant. See also Miller vs. Mut. Ben. L. I. Co., 
(Iowa Sup. Ct., 1871 ;)* Mut. Ben. L. I. Co. vs. Wise, Md. Court of 
Appeals, 1871. We have drawn at length upon the case of Camp- 
bell vs. N. E. M. L. Ins. Co., because it seems to us to square in all 
material particulars with the case at bar, so. far as the questions now 
being considered are concerned. 

In the policy and application in the case at bar, it is nowhere said, 
in terms, that the application does or shall form part of the policy, 
though this fact does not seem to us to possess an importance so de- 
cisive as is attributed to it in some of the adjudged cases. 

The application in this case is headed : “ Questions to be answered 
by the person whose life is proposed to be insured, and which form 
the basis of the contract.” The concluding question and answer in 
the application are these: “Is the party and the applicant aware 
that any untrue or fraudulent answers to the above queries, or any 
suppression of facts in regard to the health, habits, or circumstances 


* 1 Ins. Law Journal, p. 430. 
+ 1 Ins. Law Journal, p. 747. 
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of the party to be assured, will vitiate the policy and forfeit all pay- 
ments thereon? Fully.” The application then proceeds as follows : 
“Tt is hereby declared that the above are fair and true answers to the 
foregoing questions, and it is acknowledged and agreed by the under- 
signed, that this application shall form the basis of the contract for 
insurance, and that any untrue or fraudulent answers, and suppres- 
sion of facts, or neglect to pay the premium on or before the day it 
becomes due, shall and will render the policy null and void, and for- 
feit all payments thereon.” 

The application is signed as before stated, and contains no further 
or other statements important to be here referred to. 

The policy purports by its terms to be made by the company, “in 
consideration of the representations made to them in the application 
for this policy,” and of the premiums paid and to be paid. The 
proviso contained therein is as follows : “ Provided always, and it is 
hereby declared to be the true intent and meaning of this policy, and 
the same is accepted by the assured upon these express conditions, 
that * * * if any of the declarations or statements made in the appli- 
cation for this policy, upon the faith of which this policy is issued, 
shall be found in any respect untrue, then, and in every such cae, 
the policy shall be null and void ;” and the policy contains nothing 
further of importance here. 

Now upon comparing the application and policy in this case (por- 
tions of the above extracts from which we have italicized for con- 
venience) with the application and policy in Campbell vs. N. E. M. 
L. Ins. Co., we are unable to perceive that they differ in any respect 
material to the question under consideration. It seems to us so 
clear that a careful comparison of the language used in the two 
cases will lead to this result, that we deem it superfluous to attempt 
to establish it by argument. We will therefore content ourselves 
with calling attention to a single point of verbal difference. In the 
case cited, the condition is that “if the statements made * * * as 
the basis of or in the negotiations for this contract shall be found in 
any respect untrue,” etc. In the case at bar, the condition is “if any 
of the declarations or statements made in the application for this 
policy, upon the faith of which this policy is issued, shall be found in 
any respect untrue,” etc. With the here unimportant difference that 
in the first case the statements referred to are not confined to those 
made in the written application, it seems to us that the “conditions ” 
are substantially identical. The words, “as the basis of * * * the 
contract,” and the words, “upon the faith of which this policy is 
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issued,” taken in the connection in which the same are used, appear 
to convey the same idea. 

If the statements were the basis of the contract, the policy was is- 
sued upon the faith of them, and vice versa. The words, “in the ne- 
gotiation,” etc., do not of course affect our present comparison. But 
independent of the authority of the case from which we have so 
largely quoted, we may well pause to inquire why, if it was the in- 
tention to make the statements contained in the policy warranties, 
that intention was not distinctly expressed? All doubt could have 
been removed by a few words, by far less words than are now used 
in the policy in reference to this matter. Why, then, were they not 
called warranties, rather than “representations,” “ declarations,” 
“ statements,” unless the understanding was that they were the latter 
and not the former? Our conclusion, then, upon this branch of the 
case is, that the statements referred to in the policy are not warran- 
ties, but representations, and that, therefore, their untruth is matter 
of defense to be pleaded and proved by the defendant. It follows 
that defendant’s motion to dismiss the action, because plaintiffs had 
failed to plead or prove a cause of action, was properly denied. 

We are well aware that it would be difficult, if not impossible, to 
reconcile the views expressed in the case cited from 98 Mass., which 
we follow in the main, with the doctrines laid down in a great num- 
ber of other cases. 

We have examined all the authorities cited by defendant, and very 
many more. Some of them, as perhaps Cazenove vs. British Pro. 
Co., 95 E. C. L., 437, together with Anderson vs. Fitzgerald supra 
(which it follows) would not, if their authority was confined to the 
facts presented, conflict with the case from 98 Mass.; while others 
are either quite irreconcilable with it, or if they could be reconciled, 
it is only by what appear to us to be distinctions without differ- 
ence. 

We can conceive of no useful purpose which would be subserved 
by a detailed examination of the multitude of cases bearing upon 
this subject. Suffice it to say that the views to which we have ar- 
rived are the result of pains-taking examination, and are such as 
commend themselves to our best judgment. This disposes of the de- 
fendant’s first assignment of error. 

The motion to dismiss having been denied, the trial proceeded, and 
defendant having rested the case upon its part, plaintiffs introduced 
evidence in rebuttal. Defendant contends that the court below erred, 
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secondly, in the admission of evidence under the following circum- 
stances. The 13th question and answer in the application were : 
“ Has the party ever had any of the following diseases, naming sev- 
eral, and among others, rheumatism? Answer—never.” Testimony 
having been introduced going to show that prior to the application 
the life insured had sub-acute rheumatism, one of plaintiffs’ wit- 
nesses, a physician, was asked: “Has sub-acute rheumatism any 
effect to shorten life?’ The question, with another of a similar 
character, was permitted to be answered, against defendant’s objec- 
tion. The only object of this evidence, so far as we can judge, must 
have been to show that sub-acute rheumatism did not shorten life, as 
a basis for inferring that it did not enhance the risk, and was, there- 
fore, not material to be disclosed to the insurer. Ii sub-acute rheu- 
matism was the disease of rheumatism within the meaning of the 
13th question, the evidence was entirely inadmissible, since, as we 
have already seen, it had been conclusively settled by the contract of 
the parties that the answer to the 13th question was a material re- 
presentation. Geach vs. Ingall, 14 Mees. & Wels., 95. It necessarily 
follows that the question of materiality was not open, or, in other 
words, that the plaintiffs could not be permitted to show that the re- 
presentation was not material. If, on the other hand, sub-acute 
rheumatism was not the disease of rheumatism within the meaning 
of the question, as to which neither the witnesses nor the counsel 
agree, it might perhaps be claimed that the testimony as objected to 
was unimportant, and worked no harm to defendant. But if the case 
turned, as it may have done, upon the representations contained in 
the answer to the 13th question, it is impossible for us to say whether 
the jury found for the plaintiffs upon the ground that sub-acute rheu- 
matism was not the disease of rhcumatism within the intendment of 
the question, or upon the ground that if it was such disease they had 
the right to inquire whether the representation made in regard to it 
was material. We cannot say, then, that the evidence was not pre- 
judical to the defendant ; its reception was therefore error. 

This brings us to the points made by defendant in reference to the 
instructions requested and refused to be given, and the charge given 
to the jury. The court instructed the jury that “upon the issues 
made by the pleadings, upon the falsity of the statements and repre- 
sentations contained in the application in question, the burden of 
proof was upon the defendant in respect to the affirmative matter set 
up by the defendant in its answer to defeat a recovery in this action.” 
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For reasons before given it is apparent that defendant has no cause 
to complain of this instruction. 

The court also instructed the jury “with reference to the issue 
made upon the 13th question, and the answer thereto in said appli- 
cation, that if said Price, prior to the making of said application, 
had any of the affections mentioned in said question, but of so tri- 
fling a character as hardly to be classed among diseases, and as not 
to be remembered at the time of the application, it might not be a 
substantive disease so as to have an influence upon the length of life 
of the party making the application, or such as would be noticed by 
the medical examiner as disease, and in that case the answer to said 
question might not be a misrepresentation under a fair and reason- 
able construction ; that this was, however, a question for the jury to 
determine upon the evidence in connection with the medical testi- 
mony, and that the jury were the exclusive judges of the facts.” 

It must be confessed that this instruction is not altogether clear or 
satisfactory. 

The representations contained in the answer to the 13th question 
were, as we have already seen, made conclusively material by the ex- 
press contract of the parties. 

If the life insured had not had the diseases mentioned in the ques- 
tion, then no affection which he might have had, no matter how near 
akin to, or how closely resembling or approximating the diseases 
mentioned, would make his negative answer to the question a mate- 
rial misrepresentation. 

But if he had had any affection amounting to a disease of the kind 
mentioned, his negative answer would be a material misrepresent- 
ation, no matter how “trifling” the character of the affection, nor 
whether it was remembered at the time of the application, nor 
whether it would have any influence on the length of his life, nor 
whether it would be noticed by the medical examiner ; and if there 
was an affection amounting to such disease, the question of the ma- 
teriality of the negative representation would not be open to the 
jury, as the instruction would appear to indicate. Geach vs. Ingall, 
supra. We are therefore of opinion that defendant’s exception to 
this instruction was well taken. 

Among other requests, defendant asked the court to instruct the 
jury “that the plaintiffs are not entitled to recover in this action, but 
the verdict must be for the defendant.” 

The instruction was refused. Defendant also insists, as was in- 
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sisted upon the motion for a new trial below, that the verdict was 
not justified by the evidence. Defendant claims that the court below 
erred in refusing the instruction asked, and in denying the motion, 
based upon the ground just mentioned, for a new trial ; and as both 
alleged errors are predicated upon substantially the same consider- 
ations, we will examine them together. 

First premising, however, with regard to the refusal of the instruc- 
tion, that it was in effect a request that the court should take the 
place of the jury, and render a verdict upon the questions of fact in- 
volved in the issues. Now, of course, there are cases in which, there 
being no evidence to sustain the plaintiff’s alleged cause of action, it 
is proper enough for the court to direct the jury in terms to find for 
the defendant. But it seems to us that it would hardly be error for 
the court to refuse to give such instruction, when the request is made 
under circumstances like: those presented in this instance. Both 
parties in this case appear to have introduced or offered all the tes- 
timony desired by either, and the testimony having been closed, the 
case had been rested on both sides. The record shows that without 
the interposition of a motion to dismiss, the court was “ thereupon” 
requested by the defendant to give ten instructions, of which that un- 
der consideration was the first. Under these circumstances we think 
the court might well decline to pass upon the effect of the testimony 
at this stage of the proceedings. 

The jury being the judges of the facts, according to the charge 
subsequently given, and the testimony being all before them, and the 
case having, as it is to be presumed, been argued to the jury, the 
court might, in the exercise of a sound discretion, very properly de- 
cline to consider at this time, and upon a sudden, the questions pre- 
sented by the defendant’s request, and to keep the jury and the other 
business of the court waiting meanwhile. 

The jury were competent to pass upon these questions, and if the 
fact should be, as claimed in this case, that the verdict was not justi- 
fied by the evidence, the defendant could easily take advantage of it, 
as it did, upon a motion for a new trial. Except, however, for the 
purpose of forestalling wrong influences, and with reference to a new 
trial, these remarks are not of any great practical importance in this 
case, since, as before suggested, the same questions upon the merits 
are presented by the refusal to give the instruction requested, and by 
the refusal to grant the new trial. The defendant insists that the 
court below erred in both refusals, because the uncontradicted and 
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unimpeached evidence showed that the answers to the 13th, 18th, 
and 25th questions in the application were untrue. The 13th ques- 
tion was: “Has tie party ever had any of the following diseases, 
naming several, and among others, rheumatism?” “Answer—never.” 
There was evidence in tuis case tending to show that the life insured 
had had sub-acute rheumatism. There was also evidence in the case 
tending to show that sub-acute rheumatism is not the disease of rheu- 
matism, in the ordinary understanding of the term. There was also 
evidence tending to show that, technically, and in medical parlance, 
sub-acute rheumatism is the disease of rheumatism. Dr. Willey 
swears that it is generally overlooked as a disease, and there is other 
testimony to the same effect. 

The rheumatism referred to in the question is the disease of rheu- 
matism. Any rheumatic affection not amounting to the disease of 
rheumatism, is not comprehended in its terms, any more than the 
spitting of blood occasioned by a wound of the tongue, or the ex- 
tracting of a tooth, is the disease of “spitting of blood,” mentioned 
in the same question. The life insured had the right to answer the 
question upon the basis that its terms were used in their ordinary 
signification. If there was any ambiguity in the question so that its 
language was capable of being construed in an ordinary, as well as in 
a technical sense, the defendant can take no advantage from such 
ambiguity. Wilson vs. Hampden F. I. Co.,4 R. 1,159; Flanders 
on Insurance, 225. As to this question, then, we cannot say that the 
verdict was not supported by the evidence. 

The 18th question and answer were as follows: “ Has the party 
had, during the last seven years, any severe sickness or disease ? 
Answer—no.” The charge in the answer was that the life insured 
had had within seven years chronic gastritis. There was evidence 
tending to show that he had had gastritis. Unless chronic gastritis 
and gastritis are synonymous, as to which there is no judicial pre- 
sumption nor testimony, the evidence was not within the issues, so 
that the false representation charged was not proved. In addition 
to this consideration, we are not free from doubt as to whether gas- 
tritis was shown to be “a severe sickness or disease.” We can take 
no judicial cognizance of its character. The evidence certainly has 
a strong tendency to show that it was the result of the excessive use 
of spirits, and that it was an affection of brief duration. 

We cannot say that the jury might not upon the evidence find a 
warrant for regarding it as a temporary consequence of dissipation, 
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rather than a “ severe sickness or disease,” in the ordinary meaning 
of those terms. 

As to this question, then, we are unable to say that the evidence 
did not justify the verdict. 

It remains to consider the 25th question and answer, which are as 
follows, viz.: “Name and residence of the family physician of the 
party, or of one whom the party has usually employed or consulted ? 
Answer—have none.” ‘This answer is, in our opinion, a positive de- 
nial that the life insured had a family physician. 

The phrase “ family physician ” is in common use, and has not, sc 
far as we are aware, any technical signification. As used in this in- 
stance, and for the purposes of the testimony appearing in this case, 
the chief justice and myself are of opinion that it may be sufficiently 
defined as signifying the physician who usually attends, and is con- 
sulted by the members of a family in the capacity of a physi- 
cian. 

We employ the word “ usually,” both because we do not deem it 
necessary to constitute a person a family physician, as the phrase is 
used in this instance, that he should invariably attend, and be con- 
sulted by the members of a family in the capacity of physician, and 
because we do not deem it necessary that he should attend, and be 
consulted as such physician by each and all of the members of a fam- 
ily. For instance, the testimony in this case shows that at the time 
when the app*ication for insurance was made, the family of Richard 
Price consisted of himself, his wife, and two or three children. We 
think that a person who usually attended, and was consulted by the 
wife and children of Richard Price as a physician, would be the 
family physician of Richard Price in the meaning of the above 25th 
interroyatory, although he did not usually attend on, and was not 
usually consulted as a physician by Richard Price himself. 

We had intended to go farther, and express an opinion distinctly 
and directly upon the question whether the verdict so far as the mat- 
ter of family physician is concerned is justified by the evidence, but 
as the case will go back for a new trial on other grounds, and as we 
desire to avoid all unnecessary interference with the action of a 
future jury, we shall rest content with having given our construc- 
tion of the meaning of the expression, “ family physician,” as used in 
the interrogatory under consideration, and with the further remark 
that, as we have already determined, the answer to the interrogatory 
is made conclusively material by the policy, so that if false, its false- 
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hood will bar any recovery upon the part of the plaintiffs in this 
action. 

As to the other branch of the 25th interrogatory, viz.: that which 
asks for the name and residence of a physician whom the party has 
usually employed and consulted, we are all agreed that no proper is- 
sue is raised by the pleadings as to the truthfulness of the answer to 
the same, and we have, therefore, seen no occasion to inquire into its 
meaning, or whether, so far as it is concerned, the verdict is justified 
or not. 

Order denying a new trial reversed and a new trial awarded. 


McMitt1an, J. 

The twenty-fifth interrogatory and answer in the application upon 
which this policy is based, are as follows, to wit: “Name and resi- 
dence of the family physician of the party, or of one whom the par- 
ty has usually employed or consulted? Answer—have none.” 

One ground of defense set up is that, at the time the application 
was made, and the policy executed, Richard Price, the deceased, had 
a family physician. No other issue is taken upon this interrogato- 
ry. It does not appear that the term family physician has any tech- 
nical signification ; it is, therefore, for the court to determine the 
meaning of the phrase “family physician of the party” as here 
used. The purpose of the interrogatory was to obtain the name 
and residence of the medical attendant best able to give an account 
of the physical condition, at the times referred to, of the person 
whose life was assured. (Bliss on Life Ins., 171.) This intention 
would be best effected by obtaining a reference to the physician who 
was the medical adviser of such person. The interrogatory, it seems 
to me, was made to embrace the two questions contained in it, and 
put in the alternative, in order that a true affirmative answer to either 
would elicit the address of the physician who had charge of the as- 
sured, as his medical adviser. In both questions the inquiry is for 
the physician of the party; yet if the phrase ‘family physician 
of the party” does not necessarily include the person assured, a true 
answer, in many cases, may be given to the first question embraced in 
the intérrogatory without disclosing the name of:the physician of the 
assured ; for instance, the person whose life is assured may have one 
person as his individual physician, and a different person as the phy- 
sician for all the rest of his family ; yet if the construction given by 
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my brethren to the phrase “family physician of the party” be cor- 
rect, it seems to me he might, in answer to the inquiry for his family 
physician, truthfully give the name of the physician attending the 
other members of his family, and withhold the name of his personal 
physician, for according to this construction the terms of the ques- 
tion call for nothing more. It may be that such answer would not 
be a true answer to the entire interrogatory, but that is not the 
question before us ; the only point for us to determine is whether 
Price’s answer is false in this, that he had a family physician at the 
time, and answered that he had none. 

Iam unable, therefore, to concur with my brethren in the construc- 
tion they give to the phrase “family physician of the party.” I think 
the phrase, as used in this instance, means the physician who usually 
attends and is consulted by all or most of the members of the family 
of the person whose life is assured, and that the person thus assured, 
if he has medical attendance, must be one of the members attended 
by such physician. 

Upon all the other points considered in the opinion, and in the 
conclusion arrived at in the case, I concur. 


SUPREME COURT OF WISCONSIN, 


JUNE TERM, 1872. 
Appeal from Winnebago Circuit Court. 


SIDNEY McBRIDE ¢ al., Respondents, 
vs. 
THE REPUBLIC FIRE INS. CO., Appellant.* 


1, Where the application for a policy of insurance against fire is filled out by the 
insurance company’s agent, and contains erroneous statements, (in this case re- 


* Decision rendered . 26th, 1872. Syllabus by O. M. Conover, Esq., State Reporter of 
Wisconsin. 
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lating to the title to the land on which the property insured was situate,) it may 
be shown by parol that the agent inserted such statements after being correctly 
informed by the applicant ; and in such case the policy will not be avoided by 
the error. Miner vs. Phoenix Ins. Co., 27 Wis., 693, followed. 


. Where the applicant, being required to state whether there was any incendiary 
danger to the property threatened or to be apprehended, stated that there was 
none, this would avoid the policy if there was such danger fairly and reason- 
ably to be apprehended, and known to the applicant, and not disclosed by him 
to the agent. 


. But such danger must be real and substantial ; one which necessarily enhances 
the risk, and which a man of ordinary prudence would regard, and not simply 
idle talk or reports which might properly be disregarded as mere gossip. 


Where the general agent of the insurance company, after examining upon the 
spot the circumstances attending the loss, told plaintiffs that he could not re- 
commend the company to pay the loss (for certain reasons,) this was a denial 
of all liability on the part of the company, and a waiver of its right to de- 
mand the usual ‘* proofs of loss.” 


. It appearing that the legal title to the land on which the property was situate, 
was in the insured before he made the application, as was stated by him in 
making such application, evidence in behalf of the company that he had not 
fulfilled his contract with his vendor in respect to payment of the purchase 
money, was entirely irrelevant. 


Corr, J. 


The defense in this case rested mainly upon two grounds : first, 
that in the written application made by the plaintiffs they falsely re- 
presented and stated that they were the owners in fee simple of the 
real estate upon which the store building was situated, whereas in 
fact the title was not in them ; and secondly, that they further repre- 
sented on the application that there was no incendiary danger to the 
property threatened or to be apprehended, while the plaintiffs well 
knew that a certain person, whose name is given in the answer, had 
threatened and declared that she would burn the store and contents, 
and therefore, that there was such a breach of warranty in these two 
particulars, as would preclude a recovery on the policy. The fact 
does not seem to be questioned that the application was filled up by 
J. E. McMullen, who was the agent of the company, and solicited the 
risk, And it was stated in the application that the plaintiffs were the 
joint owners of the real estate upon which the store was situated. 

The company, however, offered in evidence a warranty deed to the 
plaintiff, McBride, dated January 7th, 1868, showing that the title to 
the premises was in him, and not in the plaintiffs jointly. But the 
plaintiff, Faulkner, was permitted to testify, against the objection of 
the company, that he stated to the agent, McMullen, when the appli- 
cation was filled out, the arrangement between him and his co-plain- 
tiff in respect to the title to the real estate, and says: “I told him I 
was to acquire it through McBride, who furnished the store and the 
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lot it stood on, and the capital, also, and I was to have half; our 
contract was for three years, and I told McMullen what the contract 
was.” And, as bearing upon this part of the defense, the court, in 
its charge, directed the jury, in substance, that if the plaintiffs told 
the agent who made out the application the truth in regard to the 
title as it then was, but the agent, without their knowledge, inserted 
in the application that they were the owners in fee, then a recovery 
could be had, notwithstanding this misrepresentation in respect to 
the title. This portion of the charge was excepted to by the defend- 
ant. As this exception involves substantially the objection taken to 
the admission of the evidence above referred to, as well as the excep- 
tions taken to the refusal of the court to give the first two special in- 
structions asked on the part of the defendant, these various excep- 
tions will be considered together. We are inclined to hold that the 
testimony of the witness Faulkner was properly admitted. Its direct 
and manifest tendency was, of course, to prove that the plaintiffs in- 
formed the agent who filled up the application, the precise truth in 
regard to the title to the real estate, and that such agent, without 
their knowledge, either through mistake or intentionally, stated that 
the legal title was in them jointly, when in fact it was in McBride, 
for the use and benefit of the firm. The evidence was intended to 
show that there was a mistake in the written application upon this 
point, but that this mistake occurred through the carelessness or 
fraud of the company’s agent. It may be said that the plaintiffs had 
no right to trust the agent to write out their answers to the ques- 
tions in the application, and that if they saw fit to do so, and he 
made a mistake, they are responsible for it, and must take the conse- 
quences of the misrepresentation in regard to the title. This view 
of the law was most emphatically disapproved by the Circuit Judge 
in his charge to the jury, and we fully concur in his opinion upon 
that subject. These agents are traveling through the country, solicit- 
ing applications for insurance. They frequently have occasion to 
deal with men unacquainted with the business of insurance, who, 
from the necessity of the case, rely, and have the right to rely, upon 
the superior skill and experience of the agent in filling up applica- 
tions. And if the applicant states truly all the facts in respect to the 
title and his insurable interest in the property, and the agent inserts 
an incorrect answer in the application, either intentionally or other- 
wise, there is no reason for holding that the assured is bound by it. 
In such a case the mistake of the agent is the mistake of the com- 
pany itself, and the assured is not estopped from showing the falsity 
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of the statement contained in the application. This doctrine in 
effect has been recognized and enforced in a number of cases which 
have come before this court. Miner vs. The Phoenix Ins. Co., 27 
Wis., 69%,* and the authorities there cited. 

Under the charge of the court the jury must have found that the 
plaintiffs made no representation in regard to the title of land on 
which the store was situated which was untrue, and that McMullen, 
either by design or carelessness, failed to insert the correct answers 
in the application, and this mistake or fraud could be shown by parol 
testimony, and the charge of the court upon that point is fully sus- 
tained by the Miner case. 

In reference to the other ground of defense, the court charged the 
jury that if there was any incendiary danger fairly and reasonably to 
be apprehended, which was known to the plaintiffs, it was their duty 
to state it in the application, and inform the agent of it, and that if 
they answered falsely in that regard, and a loss ensued, this would re- 
lieve the company from liability. It is true, the court added that 
this incendiary danger must be real and substantial—one that 
necessarily enhanced the risk, and one which a man of ordinary pru- 
dence and caution would regard, and not mere idle talk or reports, 
which the applicant, if he knew about them, might be excused from 
repeating to the agent. The rumor about the threats made by the 
person mentioned in the answer was obviously of the latter character, 
and one which the plaintiffs might well have disregarded as mere 
idle gossip. 

These remarks, it is believed, sufficiently dispose of all questions 
arising upon the two principal grounds of defense set up in the an- 
swer. 

But the defendant further insists that there were no proper proofs 
of loss made as required by the policy. 

It appears that soon after the loss the agents of the company came 
to the place where the plaintiffs reside, to examine into the matter. 
The plaintiffs state that the general agent, Beveridge, told them at 
the time that he came to take proofs of loss. This was doubtless 
the examination provided for in the policy, and was not what is tech- 
nically termed the proofs of loss which the assured is usually bound 
to furnish. It appears, however, that the general agent, after having 
examined into the facts relative to the fire and the amount of proper- 
ty, told the plaintiffs that he could not recommend the company to 
pay the loss, as it appeared from their statements that they had sold 





* 1 Ins. Law Jour’, p. 41. 
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more goods than they had purchased. In other words, the agent af- 
ter the examination stated to them that “they had no claim under 
the policy,” thus denying all liability on the part of the company to 
pay the loss. This the court held to be a waiver by the company of 
the right to demand formal proofs of loss ; and the authorities fully 
‘sustain the rule laid down in the charge upon this point. “ Present- 
ation of proofs under such circumstances was of no importance to 
either party, and the law rarely, if ever, requires the observance of an 
idle formality, especially after the party, for whose benefit the origi- 
mal stipulation was made, has rendered conformity thereto unnecessa- 
ry and practically superfluous.” Norwich and New York Trans. Co. 
vs. Western Mass. Ins. Co., 34 Conn., 561-570, and’ authorities cited. 
And for a like reason, all necessity for producing the certificate of the 
magistrate was obviated by the position of the company that it was 
not liable for the loss. That the defendant denied its liability, was a 
fact sworn to by the agents themselves who made the examination 
‘into the circumstances of the loss, and who told the plaintiffs that 
‘they had no claim under the policy. There was, therefore, no ques- 
‘tion of fact for the jury to pass upon, but merely a question of law, 
‘whether, upon the facts admitted, the company had not waived these 
conditions in the policy. 

The offer on the part of the defendant to prove by the witness 
Delano the terms of the contract for the sale of the property on 
which the store building stood, made by him with the plaintiff 
McBride, was clearly irrelevant to the issues and was properly ex- 
‘cluded from the consideration of the jury. The deed was in evidence, 
which showed that some months before the policy was issued the 
property was conveyed to McBride, who doubtless held the legal 
title, as we have before observed, for the benefit of the firm. But 
whether McBride had complied with the conditions of the contract 
made by him with the witness Delano, was entirely immaterial. 

Upon the whole record we think the judgment of the Circuit Court 
‘is correct, and that it must be affirmed. 


By the Court.—Judgment affirmed. 
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UNITED STATES CIRCUIT COURT, 
SOUTHERN DISTRICT OF ILLINOIS, 


JANUARY TERM, 1873. 


DANIEL H. TOOLEY, Apmiistrator or THE Estate oF 
JOHN TOOLEY, Plaintiff, 


vs 


RAILWAY PASSENGER ASSURANCE CO., or Harr- 
rorD, Defendant.* 


The defendant issued two policies to the assured, by each of which it agreed to 
pay $3,000.00, in case of his death within two days from the date thereof. 
The policies contained the following clause, ‘‘ provided always that this insur- 
ance shall only extend to bodily injuries, fatal or non fatal, as aforesaid, when 
accidentally received by the insured while actually traveling in a public con- 
veyance, provided by common carriers for the transporting of passengers in 
the United States or the Dominion of Canada, and in compliance with all rules 
and regulations of such carriers, and not neglecting to use due diligence for 
self protection.” 

On the next day after obtaining the policies the assured took the railway train at 
Chicago and proceeded to Kankakee, where the train arrived shortly after 
7 o’clock in the evening. After stopping at the station several minutes and 
taking in water, the bell was rung ; the conductor signaled with his light, and 
the train passed slowly to the coal-bin to take in coal, which was the practice, 
provided the entire train went beyond Kankakee. 


When the train stopped at the station, the assured with others left the cars, and 
when it started, he walked rapidly from the door of the station-house, where 
he was standing, going along the platform beside the train, and past the back 
= of the rear car, until he reached the train, when he extended his 

ands to grasp the car rails, and slippiag, fell in front of the rear car, which 
passed over him and he was killed. ‘There was evidence that his journey ter- 
minated at Kankakee ; that when the train was starting some one remarked 
that the bell was ringing, and that a person near the station-house called out 
to him as he was hurrying to the cars that the train was only going to coal up, 
and that he turned round as if he heard the call. 

Onder the conditions of the policy the assured must have been actually in or 
upon the train ; but the liability of the company extended to injuries received 
by him while necessarily getting on or off the train as a traveler upon it. 


{f the journey of the assured terminated at Kankakee, the company is not liable, 


= the attempt of the assured to get on the train as he did was at his own 
risk. 








* Decision rendered January 29th, 1873. 
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The clause in the policy only required that the assured should make himself ac- 
uainted with those general rules, as to the management of trains and the con- 
uct of railroads, which are presumed to be known to travelers under these 

circumstances. He was not required to become acquainted with every minute 
rule which might be prescribed on the back of a time card. 


It was the duty of the assured to use that degree of caution and diligence which a 
rudent man would use under the circumstances in which he was placed. 
Whether the assured, in attempting to get upon the train, did use such a de- 

gree of caution and diligence is a question for the jury. 


The fact that the assured, when required to state his residence, as a memorandum 
on the policy, gave Topeka, Kansas, instead of Nokomis, Illinois, which was 
his place of residence, is not material further than it may have a bearing upon 
his journey. 

The policies required notice, in case of loss or damage, but contained no provision 
in regard to proofs of loss or damage, or the time within which payment would 
be made. It was the duty of the company to pay within reasonable time after 
notice, and interest would run from the expiration of that time. 


B. D. Les, anp E. Peacock, anp Morrison & Parton, for Plaintiff. 
Srewart, Epwarps & Brown, for Defendant. 


Drummonp, C. J. 


GENTLEMEN OF THE Jury: This is an action brought by the ad- 
ministrator of the estate of John Tooley, to recover from the defend- 
ant the sum of six thousand dollars and interest, claimed to be due 
on policies of insurance. 

There are some general facts which are not controverted. John 
Tooley, on the 24th day of January, 1871, took from the agent of the 
defendant at Quincy, Illinois, two policies of insurance for three 
thousand dollars each ; that amount was to be paid on each policy in 
case of the death of Tooley within two days. It was provided that 
the liability should not exist unless while he was actually traveling in 
a public conveyance of common carriers, and in compliance with 
their rules and regulations ; and besides, he was not to neglect the 
use of due diligence for self-protection. 

Tooley, on the afternoon of the 25th of January, took the Cham- 
paign accommodation train at Chicago, and proceeded to Kankakee, 
where the train arrived shortly after seven o’clock. It seems the 
practice was for the train to stop at the station, and then pass on to 
the coal-bin, provided they took the entire train beyond Kankakee. 
Accordingly, on this evening the train stopped at the station, and 
several persons left the cars, Tooley among others. The train remained 
at the station several minutes, and took in water. The bell was then 
rung, the conductor signaled with his light, and the train went on to 
take in coal. There was a platform extending from the station-house 
alongside of the railroad track, toward the water-tank and coal-bin. 
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When the train moved on, Tooley, who was standing by a door of the 
station-house, started forward on this platform to overtake the train. 
When he reached the train, he extended his hands to grasp the car- 
rails, and fell between the two passenger cars, the train consisting of 
an engine, tender, baggage car, and two passenger cars. A car 
passed over him, and he was killed. 

The first question is, what was the measure of responsibility of the 
defendant under these policies of insurance? The language of the 
policies is, “ provided always that this insurance shall only extend to 
bodily injuries, fatal or non-fatal, as aforesaid, when accidentally re- 
ceived by the insured, while actually traveling in a public conveyance 
provided by common carriers for the transporting of passengers in 
the United States or the Dominion of Canada, and in compliance 
with all rules and regulations of such carriers ; and not neglecting 
to use due diligence for self-protection.” 

These are the only conditions material to be considered in the ex- 
amination of this case. Tooley must have been actually a traveler in 
or upon the train; but it cannot be said that the responsibility 
ceased whenever he stepped out of the car to alight at a station, and 
that it never became operative again until his foot entered the car to 
resume his journey. That would be giving too narrow a measuring to 
the clause of the policy. We think that the fair construction of the 
liability assumed by the defendant in this respect was, that it included 
injuries received by Tooley while necessarily getting on or off the 
train as a traveler upon it. 

Secondly. And it is a question of fact, to be determined by the 
jury, was Tooley, at the very time that the injury was received by 
him, a traveler on the train? And this will depend upon the fact, 
whether his journey terminated at Kankakee. It is claimed on the 
part of the defense, that that was the termination of his journey; and if 
so, then ‘he was not a traveler on this train at the time of the acci- 
dent. 

I will call your attention to some of the facts having a bearing on 
this question. The conductor states in his evidence that when he 
took up the tickets of the passengers, Tooley’s ticket was only for 
Kankakee. That is a fact proper to be considered by the jury, in 
order to determine whether or not his journey extended beyond Kan- 
kakee—not conclusive, of course, because, as a matter of experience, 
we know that where men commence a journey, they do not always 
buy their ticket to the termination of the journey, and various cir- 
cumstances may happen during the progress of a journey which 
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change the purpose of the traveler. He may start with the intention 
of only proceeding to a certain point. During the journey he may 
change his mind, and proceed further on. There are many reasons 
to which it is unnecessary to call your attention, which indicate that 
this is only one incident having a bearing upon the main fact of this 
part of the case, whether or not his journey terminated at Kanka- 
kee. 

Mr. Merwin states in his evidence—the truth of which is a ques- 
tion for the jury—that in a conversation he had with Tooley, he said 
that he intended, or expected, to go to Mattoon, which was south of 
Champaign, where the train stopped. The way that arose was this : 
it was in relation to the seats; he wanted two seats, as he said, so 
that he could sleep, as he “ thought or expected to go to Mattoon.” 

Now, as qualifying this, perhaps, and to some extent inconsistent 
with the statement of Merwin, is that of the conductor. The con- 
ductor says that twice, just before they arrived at Kankakee, he woke 
up Tooley, and told him that the next station was Kankakee ; and 
there was no remark made by him intimating in any way that he in- 
tended to go further than Kankakee, and therefore it was not neces- 
sary for him to be disturbed. It is for you to say how much bearing 
this may have upon the question, whether his journey terminated at 
Kankakee, and how far it may affect the statement of Merwin. 
There is this other fact, that when the train started at Kankakee, 
Tooley attempted to get on it. That is claimed to be conclusive evi-. 
dence of his purpose to proceed further. It is for you to say what 
bearing that may have upon this particular question that we are now 
considering. Then, again, in reiation to whether or not he had any 
baggage with him. It is said that there was a satchel or valise there, 
and that it was not found after his death. How far this may have 
any bearing upon the question is a matter to be determined by the 
jury. The only light in which it is material this question should be 
considered is, how far it may affect the conduct of Tooley on the gen- 
eral question of negligence. If his journey ceased at Kankakee, 
then it cannot be claimed, under the undisputed facts of this case, 
that the defendant would be liable, because, on the assumption that 
he was going no further than Kankakee, in attempting to get on the 
train as he did, it was at his own risk. : 

If he were going beyond Kankakee on the train, then there are 
other considerations which may affect the question of negligence. 
According to the view which we take of the contract between the 
parties, if he were a passenger proceeding beyond Kankakee on the 
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train, he had the right to leave the car at Kankakee and return to it ; 
that is to say, he had the right to get off of the train—he was not 
bound, in other words, to remain inside ofthe car all the time. There 
is perhaps one,circumstance which I ought to refer to in connection 
with the question of the termination of the journey at Kankakee, 
and it is this: that he did not purchase a ticket at Kankakee, and it 
is in evidence that the train stopped there several minutes ; and if 
you believe the testimony on this point, he certainly had ample time 
to purchase a ticket before the train started on to obtain coal. Still 
that of course is not conclusive. He had the right I suppose under 
the practice and management of the train, to pay his fare on the cars. 
It is only a circumstance to be taken into consideration by the jury. 
One of the conditions of these policies is, as has been stated, that 
Tooley should comply with all the rules and regulations of the com- 
mon carriers. We are not prepared to say that it was incumbent on 
him, under the circumstances of the case, to make himself acquainted 
with all the rules which might be contained upon the time card. We 
must give this clause of the policy a reasonable construction. A pol- 
icy was issued we suppose to any applicant. It is what is called an 
accident policy, and we are to infer that the meaning of this clause 
was that the traveler should only make himself acquainted with 
those general rules, as to the management of the trains, and the 
conduct of railroads, which are presumed to be known to travelers, 
under these circumstances. For instance, Tooley, as far as we know, 
was a stranger on this road. We cannot say that when he went on 
the train he was obliged, because of this clause in the policy, to ex- 
amine the time card and ascertain all the minutiz connected with the 
management of trains, but only such rules as a general traveler might 
be presumed to know and ought to know. Any other construction 
than this would operate as a snare upon travelers. To hold that the 
traveler must become acquainted with every minute rule which may 
be prescribed on the back of a time card, we think cannot be said to 
be the true meaning of this clause of the policy. But perhape if he 
did not know the time the train stopped at a particular place, there 
might be a question whether it was not his duty to make some inqui- 
ry of the employees of the train, the conductor, or others. It is to 
be observed, in deciding’ this questiqn of the negligence of Tooley, 
which is the last question to be considered, and to which I call the 
attention of the jury, that this is not an action between the represen- 
tative of Tooley and the railroad, but between the representative of 
Tooley and the underwriters upon this clause in the policy, “not 2 
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glecting to use due diligence for self-protection.” And perhaps there 
can be no better rule stated than that which was agreed upon by the 
counsel, namely, that it was his duty to use that degree of caution 
and diligence which a prudent man would use under the circumstan- 
ces in which he was placed ; we think, also, in order to determine 
this question of diligence on the part of Tooley, it is proper to take 
into consideration whether or not when he alighted at Kankakee, 
which he had a right to do, any notice was given of the movement of 
the train. That may be an element which may have a bearing upon 
the question whether he was negligent or not. Was there any notice 
given, either by the ringing of a bell, or by word of mouth from the 
conductor or any of the employees of the company? If a person 
having a right to leave a train at a station is informed or notified in 
any way that the train is going to start, and an opportunity given to 
him to take his place again upon the train, and he chooses to remain 
until the train is put in motion, and then is injured in getting on the 
train, it may be said that he is negligent—in other words, that he 
takes the risk of getting on the train while thus in motion. But if 
having alighted at a station he has no notice given to him of the 
movement of the train, or he has not the opportunity, after notice is 
given, to get on the train, and intending to go further he attempts to 
get on the train and is injured, we think there is not the same meas- 
ure of responsibility upon him ; in other words, that the question of 
negligence is not to be tried by the same tests precisely, because we 
must make some allowance under such circumstances. It would be 
natural for a man—for even a prudent man—intending to go farther 
on the train, to make an effort even when the train is in motion, to re- 
gain his place on the train. 

But while that is so, it is to be understood he must use due dili- 
gence in trying to get on the train, and to that question I will now 
direct your attention for a few moments, on the supposition that he 
intended to go further, and he had not an opportunity to get on the 
train, or he was not notified that the train was about to move. It 
was after seven o’clock in the evening ; Tooley proceeded along the 
platform. There has some question been made whether the bell was 
rung. We think it perhaps ought to be assumed in this case that that 
fact has been established. It is proved that was the practice of the 
engineer just before the train started ; that it was a signal to the con- 
ductor that the engineer was ready to proceed. It is also distinctly 
sworn to by the conductor that the bell was rung, and it is a fact 
stated by one or two of the witnesses that the remark was made, 
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“The bell is ringing,” which under the circumstances of course is a 
very material fact. This is not otherwise contradicted than by the 
statements of several witnesses, that they did not hear, or do not 
recollect that they heard the bell. However, we leave this question 
to be determined by the jury. Of course negative testimony is not 
so material or important as positive testimony, if you believe that 
these witnesses stated the truth. There is some controversy as to 
the character of the night. Several of the witnesses say that it was 
a clear night ; some that it was moonlight ; and some state that it 
had been snowing or storming. There is no doubt of this fact, or I 
think we may assume it, that the intent of Tooley was, when he 
heard the bell—or an intimation was given in that way, or by the 
movement of the cars—to get on the train. He proceeded rapidly 
along the platform ; he tried to get on the train. Now, did he act 
prudently, as a prudent man, in getting on the train? Mr. Lawrence 
says, when he came around the corner of the station-house, and he 
saw @ man running, or walking fast, that he called out to him that 
the train was only going to coal up, or something to that effect. Now 
it is true that Mr. Tooley was not bound to take any declaration 
made by an outsider or an indifferent person as true, in relation to 
the management of the train or its motions. The only effect of that 
is this, that it changes the measure of his responsibility, and gives 
color. to his conduct—to his action ; and you are to treat it in a dif- 
ferent manner from what you would provided he had no intimation 
whatever given to him ; because if a man, after being notified of a 
particular fact, which should govern or rule his conduct, chooses to 
act in such a way as to encounter risk or danger, you will see that 
the rule of diligence is different. It is material for the jury to con- 
sider this in that light alone. And then it will be a question, as far 
as it bears upon the conduct of Tooley, whether or not he heard what 
was said by Mr. Lawrence, and of course it is simply a matter of in- 
ference whether or not he did hear ; positively we cannot know. 
This seems to be certain, that the words or the sound attracted his 
attention, as he turned round; and it is for you to say whether he 
heard in such a way as to give him warning that the train was not to 
go farther than the coal-bins—whether or not he heard the language, 
or whether he heard a sound merely, without distinguishing or un- 
derstanding what was said. All these are to some extent matters of 
conjecture, and it is for the jury to determine how far they may affect 
this question. He passed by the rear platform of the rear car ; we 
think that is a fact to be taken into consideration by the jury in de- 
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termining whether he did or did not act as a prudent man, if he be- 
lieved that the train was going on, and wanted to get on the train to 
resume his journey. Of course you will understand that the danger 
was much less in getting on the rear platform than on the forward 
platform of the car. The fact is, that he did not attempt to get on 
the rear platform of the car. The train was moving slowly. It does 
not appear that he was actually running, although walking very fast. 
He attempted to get on to the cars, either on to the forward platform 
of the rear car, or between the two cars. If, in point of fact, when 
he slipped and fell he was attempting to get on between the cars, it is 
difficult to reconcile it with our ideas of prudence on the part of any 
man under such circumstances. That may be an important fact for 
you to inquire into—whether that is so or not, as I believe is stated 
by one of the witnesses. It is very much a question for the jury, 
under these rules which the court has laid down, whether this man— 
under the circumstances, conceding that he was going further—acted 
prudently ; whether or not he was guilty of negligence. It is, per- 
haps, natural that the sympathies of a jury should be enlisted in 
favor of the man, or his representatives, or family ; but this case, like 
every other, has to be decided under the law and facts, and you are 
to apply your best judgment and intelligence to the facts, taking the 
law from the court, and drawing your conclusions upon those facts, 
without being influenced or biased by the relative positions of the 
parties. This is your imperative duty, and if you do any less than 
this you do not come up to the measure of your responsibility. It is 
not a question of sympathy or feeling, but of law and evidence. I 
will dismiss the case with one further remark. There has not been 
any light thrown upon the motives of the journey of Tooley from 
Chicago to Kankakee. We were left in ignorance of that when we 
tried this case before, and we are now just as ignorant. It may be 
that there is an impenetrable mystery hanging over this journey. It 
is said that he was going to Nokomis, in Montgomery County, which 
was his residence. In point of fact, when he was required to give 
his residence as a memorandum on the policy demanded, he gave it 
as Topeka, Kansas, not Nokomis, Montgomery County, Illinois. Of 
course this is no further material than as it may have a bearing upon 
the journey of Tooley. It isin one sense no matter of ours, or of these 
defendants, where he was going. That was not the question. He 
was insured for the two days, wherever he might go. There is no- 
thing stated in these policies as to the proof of loss or damage, as 
the case might be, or as to the time within which the payment would 
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be made if there were damage. It has been admitted that notice 
was given, so as to that there is no controversy. The policy required 
that notice should be given. Then we understand that the true con- 
struction of it would be that, if notice were given, it was the duty of 
the company to pay within a reasonable time, and interest would run 
from the expiration of that time when the payment ought to be 
made. I do not know that it is necessary to trouble the jury with 
that. Probably counsel will agree about that matter. 

Mr. Morrison : Yes, your Honor, we have agreed on that. 

The Court : Very well, then, you may simply say, by your verdict, 
whether you find for the plaintiff or the defendant, 

Verdict for plaintiff for $6,633.00. 


SUPREME COURT OF KANSAS. 


Error to Douglass County District Court. 


THE WASHINGTON LIFE INS. CO., Plaintif’ in Error, 
vs. 


HENRY HANEY, Defendant in Error.* 


. The declarations of a party, whose life is insured for the benefit of another, 
made long after the application and the policy, cannot be received in evidence 
against the assured to impeach the truthfulness of the application. 


. When an instrument is set out in full in an answer, and its execution not de- 
nied under oath, no issue is raised as to its existence, and therefore there is no 
error in rejecting either the original or a copy, when offered in evidence. 


. The law presumes that a policy of insurance is based upon the application, and 
in a suit on such policy it is not error to reject the testimony of the officers of 
the company that the policy was issued in the belief that the statemeuts in the 
application were — and would not have been issued if any of them had been 
known to be untru 

. When the case ai fails to show that all the instructions or all touching a 
particular question are preserved, it is impossible for this court to say there was 
any error in refusing a certain instruction ; for it may have been refused be- 
cause already once given. 


* Decision rendered January 14th, 1872. Syllabus by the court. 
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5. Where a policy of life insurance —- that it shall be void if any of the 
statements in the application shall be found in any respect untrue, and where 
the application contains an instruction to the applicant to answer each ques- 
tion ‘‘to the best of his knowledge and belief, briefly but explicitly,” and also 
a statement that answers made to the questions “ shall form the is of the 
contract for insurance, and also that any willfully untrue or fraudulent answers 
shall avoid the policy ”"— 

Held, that the measure of truthfulness required by the policy was that indicated in 
the application, and that a mere misstatement, unless willful and fraudulent, 
would not avoid the policy on account of this stipulation. 


Brewer, J. 


Defendant in error, plaintiff below, recovered a judgment in the 
District Court of Douglass County on a policy of insurance issued by 
the defendant on the life of his wife, Eliza E. Haney. To reverse this 
judgment, this proceeding in error has been brought; the question 
presented in the record arises solely upon the exclusion of testimony 
and the charges of the court. Eight grounds of error are presented 
and discussed by counsel for plaintiff in error in their brief, yet the 
determination of two or three will dispose of them all and decide the 
case. The first and third points present the same question and may 
be considered together. That question is this: Can the declarations 
of a party, whose life is insured for the benefit of another, made long 
after the application and the contract, be received in evidence against 
the assured, to impeach the truthfulness of the application? The 
contract is between the assured and the insurer. The parties are the 
same whether that which is insured is a human life or a building. 
There is this difference, that the life being active can by its conduct 
affect the contract even so far as to annul it, while the building, be- 
ing inanimate and passive, has of itself no such power, but aside 
from this, the rights and liabilities of the parties to the contract are 
the same. The party insured is not party to the record, and there- 
fore her declarations are not admissible on that ground ; she is not a 
party in interest, as the whole benefit and interest inures to the as- 
sured ; she is not the agent and authorized to speak for him, nor 
does she come within any other rule by which her declarations can 
be received against him. The question was fully examined and set- 
tled in the case of Rawls vs. The American Life Ins. Co., 36 Barb., 
357 ; Rawls vs. The American Life Ins. Co., 27 New York, 282 ; The 
Fraternal Mutual Life Ins. Co. vs. Applegate, 7 Oh. St., 292. In the 
case of Averson vs. Lord Kinnaird, 6 East R., 188, the declarations 
made intermediate the application and the contract were admitted, 
and in Kelsey vs. Universal Life Ins. Co., 35 Conn., 225, declarations 
shortly prior to the application were received. In both cases how- 
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ever they were considered by the courts as being so near the application 
as to be properly a part of the res geste; and in the first case Lord 
Ellinborough spoke of it as perhaps proper as a sort of cross ex- 
amination of the statement made to the medical man. While it may 
well be doubted whether the reasons given for these two decisions 
are good, still they in no wise conflict with the well-settled princi- 
ples upon which the other cases were, and thus must be decided. 

The second ground of error is the striking out certain parts of the 
deposition of the officers of the company. The depositions were of 
the president and the medical examiner. That which was stricken 
out was first a copy of the application. As the application was set 
out in the answer, and not denied under oath, its execution was ad- 
mitted, and to offer the original would have been surplusage in the 
testimony. The second part struck out was a statement of the man- 
ner of transacting business in the home office of the defendant. We 
do not see how the ruling of the court either way on this could have 
wrought injury to either party. The third, and that which presents 
the most difficulty, is the striking out from the deposition of the 
president the following: “I approved it and a policy was there- 
upon issued in accordance with the application. In approving of it, 
I was governed entirely by the answers and representations contained 
in the application, and by the fact that it had been approved by the 
medical examiner of the company. I never should have approved of 
the application, nor would the policy have been granted, had I known, 
or had it been stated therein, that the parents, or either of them, of 
the party whose life was to be insured, had died from the effects of a 
fever sore, or pneumonia, or that her brothers or sisters had died of 
consumption, or that the party whose life was to be insured had had 
bleeding at the lungs. The application was approved, and the policy 
was issued, in the full belief on the part of the company that the re- 
presentations and answers contained in the application were true, and 
no policy would have been issued had I or the company supposed or 
had any reason to believe that the representations and answers con- 
tained in the application were in any respect false.” The ruling of 
the court was correct. How far false statements, if any there were 
in the application, affect the validity of the contract is a question of 
law for the court, and not one to be settled by the opinion or judg- 
ment of either party. The contract is based upon the application. 
The law presumes this, and determines the nature and extent of the 
relation. Were the statements true? That is one question, and this 
testimony throws no light on it. If false, were they willfully false ? 
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If false, did their mere falsity, independent of any question of ma- 
teriality or willfulness, avoid the contract? It is too plain for con- 
troversy that upon these questions this testimony has no bearing, and 
may be laid aside as immaterial. Nor can the question of materiality 
be decided or affected by this testimony. Where the application is 
in writing, the law determines what is and what is not material—a 
determination which applies to all similar contracts. Campbell vs. 
New England Mutual Life Ins. Co., 98 Mass., 402; Miller vs. Mutual 
Benefit Life Ins. Co., 31 Iowa, 232.* Of course the entering into the 
contract is as to either party a voluntary matter. Each insurance 
company may determine for itself upon what conditions it will make 
its contracts. It may lift any trivial, unimportant matter into an 
essential pre-requisite and condition of the contract, and no person 
can make any legal complaint because it insists upon such condition, 
and any legitimate testimony which shows that it made such immate- 
rial matter a condition of, or material to, its contracts, may be given 
in evidence. Of such nature is the testimony offered in the case of 
Valton vs. The Nat. Fund Life Ins. Co., 20 N. Y., 32, where the com- 
pany’s officer stated, during the pendency of the negotiations, that 
the company would not take a risk under certain circumstances, 
which in fact existed, but the applicant represented did not. But 
neither party can, without the knowledge of the other, lift an unim- 
portant and trivial thing into a material and essential fact ; and when 
the contract has been executed by the other party, and it is called 
upon to perform its obligations, say that it intended this trivial mat- 
ter should be essential, and that it did not exist as represented. If a 
party would make anything material, other than what the law says is, 
it must be made known to the opposite party prior to the contract. 
Otherwise the law will determine what is material upon the trans- 
actions as they took place between the parties. Hence, what the 
president of the company considered material, and what he would 
have done if he had known certain things, is immaterial, unless such 
judgment and determination were communicated to the other party 
prior to the contract. Not being thus communicated, they were pro- 
perly rejected by the court on the trial. 

The remaining points arise on the charge of the court. On the ap- 
plication of the plaintiff, the court gave this instruction: “If Mrs. 
Haney answered the questions put to her to the best of her knowledge 
and belief, any misstatement by her, unless the same was made will- 
fully and fraudulently, will not avoid the policy.” The court also re- 


* 1 Ins. Law Jour’, p. 25. 
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fused the following instructions asked by defendant: “That the 
statements and declarations which are contained in the application 
for insurance of the said Eliza E. Haney, and set out in the defend- 
ant’s answer, are warranties, and if the jury shall find that any such 
statements were untrue, the plaintiff cannot recover.” 

2nd. “It is immaterial whether such statements contained in said 
application and set out in said answer were untrue from design, mis- 
take, or ignorance. If any of them are found by the jury to be un- 
true, the plaintiff cannot recover.” 

3rd. “ That the statements and declarations made by the said Eliza 
E. Haney, in her application for insurance, upon the faith of which 
the policy of insurance sued upon was issued, whether regarded as 
warranties or representations of facts, must nevertheless be substan- 
tially true, in all respects material to the insurer to estimate the risk 
to be assumed, and if.materially untrue in any respect, such untruths 
will avoid the policy, even if such untrue statements were made igno- 
rantly and in good faith.” 

4th. “The statements and declarations made in Eliza E. Haney’s ap- 
plication for insurance in reply to specific inquiries in regard to her own 
previous health, or to the cause of the death of her parents, brothers 
or sisters, are material to the insurers to enable them to estimate the 
risk proposed, and to determine the propriety of entering into the 
contract, and if they are in any material respect untrue, the policy is 
void.” 

As the record fails to show thatall the instructions are preserved, 
or all bearing upon the particular points embraced in these, it is 
doubtful whether under the ruling in Madders vs. Chapple, 10 Kan- 
sas, there is anything here we ean properly consider and decide. 
Those refused may have been so because already given, and that giv- 
en may have been accompanied and qualified by others, so as really 
to present the law exactly as the counsel for plaintiff in error insist it 
should have been. We find in the record one instruction that quali- 
fies it materially, given at the instance of the defendant. “If at or 
before the time of making the application for insurance Eliza E. Ha- 
ney actually had consumption, or any of the other diseases or infirm- 
ities enumerated in her application, and as to which she was interro- 
gated, and answered ‘ No,’ then the policy is void and the plaintiff 
cannot recover.” More of similar import may have been given. Yet 
the instruction is positive, clear and free from any ambiguity, and if it 
state the law improperly, may have misled the jury. It becomes 
therefore necessary to examine it, and in its examination we cannot 
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avoid touching incidentally some of the instructions refused. The 
policy stipulates as follows: “This policy is issued and accepted by 
the assured upon the following express conditions and agreements :” 

“1st.” Here are enumerated a number of conditions, among them 
the following: “Or if any of the statements or declarations made in 
the application for this policy, upon the faith of which this policy is 
issued, shall be found in any respect untrue.” Then follow others ; 
and then is the following: ‘Then in every such case the said com- 
pany shall not be liable for the payment of the sum insured or any 
part thereof, and this policy shall be null and void.” We do not une 
derstand the clause, “ upon the faith of which this policy is issued,” 
as limiting this condition to a portion of the application, or any par- 
ticular statements therein. It does not mean to imply that there are 
certain statements which must be true because the policy is based 
upon them, while others are immaterial. It means that the policy 
is issued upon the faith of the whole application with all its state- - 
ments and declarations, and that if any of them are untrue, the pol- 
icy is avoided. We must therefore consider the application as a 
whole, and each party has a right to have it so considered. If the 
application propounds certain questions and indicates in what man- 
ner they must be answered, it is enough that they are answered in 
that manner, and when the policy is based upon the statements and 
declarations of the application, it is based upon them made in the 
manner and under the rules laid down by the company in the applica- 
tion. If we turn now to the application we find under the head “ In- 
structions in filling up this application,” “ First, answer each of the 
questions on the first page to the best of your knowledge and belief, 
briefly but explicitly,” and at the close of the questions and answers 
of the applicant, and just before her signature, is the following: “It 
is hereby declared that the above are fair and true answers to the 
foregoing questions, and it is acknowledged and agreed by the under- 
signed that the above statements shall form the basis of the contract 
for insurance, and also that any willfully untrue or fraudulent answers, 
any suppression of facts in regard to the party’s health, or neglect to 
pay the premium on or before the day it becomes due, will render the 
policy null and void, and forfeit all payments made thereon.” While 
the policy for its validity requires truthfulness in the statements of the 
application, it is enough if they are true according to the degree and 
conditions of truthfulness required by the application. This is all the 
parties want when they spoke of truthfulness in the policy ; to pre- 
sume otherwise, and suppose that the company meant one degree of 





1873] Washington Life Ins. Co. vs. Haney. 289 


truthfulness in the application, and another in the policy, is to impute 
a dishonesty which the law will never presume, and if shown to exist, 
will never sustain. We think, therefore, the court properly gave the 
instruction asked by plaintiff, and in so far as those refused convey a 
different doctrine, they were erroneous. 

All the justices concurring. 


UNITED STATES CIRCUIT COURT, 


DISTRICT OF CALIFORNIA. 


JAMES YOUNG, Apmiisrraton or McPHERSON 
YOUNG, Decrasep, Plaintiff, 


vs. 


THE MUTUAL LIFE INS. CO., or New York, 
Defendant.* 


Forfeitures.—It is » general rule that forfeitures are not favored, and that pro- 
visions in contracts for forfeitures are strictly construed. 

Idem, Insurance.—These principles apply to forfeitures in policies of insurance for 
non-payment of premiums when due. 

Idem, Waived.—Forfeitures provided for in policies of insurance are for the benefit 
of the party insuring, and may be waived by such party. 

Waiver, What.—Where, subsequent to the accruing of a forfeiture under the con- 
ditions of a life policy for non-payment of premiums, the insurer, with know- 
ledge of the facts, by its own acts, or those of its agents, recognizes the con- 
tract as still subsisting, and manifests an intent not to take advautage of the 
forfeiture, and does no act prior to the death of the assured indicating a pur- 
pose to claim a forfeiture—the court will be justified in finding a waiver of the 
forfeiture. 

Same.—In such cases, the liability of the insurer accrues on the death of the as- 
sured, and it is too late afterwards to claim for the first time the benefit of a 
forfeiture. 


B. S. Brooks, for Plaintiff. 
McAuuster & Beratn, for Defendant. 

Sawyer, C. J. 
On June 5th, 1867, McPherson Young made application to H. S. 


* Decision rendered January 20th, 1873. Syllabus by the Court. From Pacific Law Reporter. 
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Homans, General Agent of the Mutual Life Insurance Company of 
New York for the Pacific Coast, at the office of said company in the 
city of San Francisco, for a policy of insurance on his life for $5,000, 
and said Homans delivered to him a memorandum of agreement in 
writing bearing date on that day, acknowledging the receipt of 
“ ninety-nine and 30-100 dollars, being the first quarter annual pre- 
mium on his application for a policy of insurance of the Mutual Life 
Insurance Company of New York, for the sum of five thousand dol- 
lars, on the life of Mack P. Young, payable at 45, or death, and pre- 
miums paid up in ten years. Said policy of insurance to take effect, 
and be in force from and after the date hereof, provided that said 
application shall be accepted by the company ; but should the same 
ibe declined or rejected by the said company, then the full amount 
chereby paid will be returned to said applicant upon the production 
of this receipt.” 

The application of said Young was transmitted by Homans to the 
defendant’s office in New York by steamer, the time of passage at 
that time being from twenty-three to thirty days. The application 
having been accepted, a policy was duly made out, signed and sealed, 
and transmitted to said Homans at San Francisco, and:was received 
éy him on or about August 2nd, 1867. The policy bears date April 
5th, instead of June 5th, the date of the foregoing receipt, and, con- 
sequently, the time of payment indicated by the two writings does 
not correspond. The policy recites the consideration to be $96.60 
paid by Young, and of the quarter annual payment of a like amount 
on or before the sixth days of April, July, October, and January in 
every year. The first quarter’s premium, the receipt of which is ac- 
knowledged in said memorandum, and in said policy, was not in fact 
paid in cash, but the promissory note of said Young was given there- 
for, payable in sixty days without grace, which note fell due August 
4th, 1867. The policy states that it is issued and accepted “ upon 
the following express conditions and agreements,” among which are : 

“ Second.—If the said premiums shall not be paid on or before the 
days above mentioned for the payment thereof, at the office of the 
<ompany in the city of New York, (unless otherwise expressly agreed 
in writing,) or to agents when they produce receipts signed by the 
presideut or secretary, then, in every such case, the said company 
‘shall not be liable for the payment of the sum assured, or any part 
-thereof, and this policy shall cease and determine. 

“Third.—In every case when this policy shall cease and determine, 
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or become or be null and void, all payments therein shall be forfeited 
to this company.” 

Attached to the policy were two regular receipts, duly made and 
signed by the proper officers in New York, dated at New York, April 
6th, and July 6th, 1867, respectively, with blanks to be countersigned 
by the agent for the Pacific Coast, purporting to be for the premiums 
for the two quarters, commencing at their respective dates. These 
receipts, upon their arrival at San Francisco, were duly countersigned 
by said H. S. Homans, agent, stamped, and the stamps canceled with 
the San Francisca office canceling stamp on August 2nd, 1867, as the 
date of the canceling marks on said receipts show. On August 8th, 
the following letter was addressed from the office of said defendant 
in San Francisco to said Young : 


San Franotsco, August 8th, 1867. 


M. P. Youne, Esg., Vallejo, Cal., Dear Sir: 

Your policy of insurance with the Mutual Life Insurance Company 
has arrived. Please inform me whether I shall send it to you at 
Vallejo, or if you will call and get it when you are in the city ? 

Respectfully yours, 
H. S. Homans, General Agent. 
Per R. W. Heats, Jr. 


Heath was a clerk in the said office under Homans, but whether 
said note was delivered to, or received by, said Young, or when or in 
what manner forwarded, or when, or in what manner it came to the 
possession of the plaintiff, the administrator, does not appear from 
the evidence. No notice of the acceptance of said application or of 
the issue or arrival of said policy is shown to have been delivered to 
or received by said Young. Nor was any demand made upon him 
for further payment, nor any receipt or notice requiring payment pre- 
sented to him, and neither said note, nor any subsequent installment 
of premium was in fact paid ; said note was never surrendered or of- 
fered to be surrendered, but said note and said receipts are still in 
possession of said company. 

On August 21st, 1867, said McPherson Young was shot with a 
pistol at Vallejo, and mortally wounded. On the next day he was 
transported to St. Mary’s Hospital in San Francisco, where he was 
confined in bed from the time of his arrival till September 20, 1867, 
when he died from the effects of his wounds. From the time of the 
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shooting till his death said Young was neither physically nor mentally 
competent to transact any matters of business. 

After the death of Young, but at what date does not appear, the 
said general agent wrote upon the back of the policy with pencil, the 
words, “cancel, dead,” and sent the policy to the defendant in New 
York, 

The policy was canceled October 31st, 1867, by tearing off the seal 
of the company, and the signature of the president ; cutting a square 
hole out of the body and writing upon the back in blue ink the 
words, “C. Oct. 31, 67, Homans.” Shortly after the death of said 
Young, notice was duly given to the general agent, and payment de- 
manded, but refused on the ground that the defendant was not liable. 
The plaintiff is the administrator of the deceased. 

It is not denied that there was a contract made. The receipt and 
memorandum issued to the applicant, dated June 5th, purports upon 
its face to insure him from its date, provided, only, that the applica- 
tion should be accepted by the defendant. It was accepted, and a 
policy in due form fully executed and sent to the San Francisco of- 
fice to be delivered. These acts, it is conceded, constitute a contract. 

But it is insisted that, although the memorandum of agreement of 
June 5th does not specify all the terms of the contract, it is implied 
that the policy shall be upon the usual terms embraced in the compa- 
ny’s policy ; that the acceptance was upon the terms of the policy, as 
it was actually prepared and executed, and that under these terms 
the policy became forfeited for non-payment of premiums, as required 
by one of its express conditions. The defendant claims that the note 
given for the first quarter’s premium not having been paid when due, 
a forfeiture resulted. If not, then that a forfeiture accrued upon the 
the non-payment of the second quarter’s premium, which fell due on 
July 5th, if the date of the policy, or on September 5th, if the date 
of the receipt and memorandum of June 5th is to control. 

The plaintiff insists that it is incompetent to show a non-payment 
of the note against the acknowledgment of the receipt of the money 
in the memorandum of June 5th, and also in the policy for the pur- 
pose of defeating the contract ; that the note was accepted as pay- 
ment, and the defendant is estopped from denying it for such a pur- 
pose. It was so expressly held in Provident, etc., Insurance Compa- 
ny vs. Fennell, 49 Ill, 180. This, I suppose, is on the principle re- 
cognized by the authorities, that such acknowledgments are often to 
be regarded as presenting a double aspect—firstly, as a simple receipt 
for money, secondly, as constituting a part of a contract. In the first 
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aspect, and for collateral purposes, such as the recovery of the money, 
the acknowledgments may be contradicted. In the second, and for 
the purpose of defeating the operation of the contract, they cannot be 
contradicted. These distinctions are discussed in Peck vs. Vanden- 
burg and cases there cited, 30 Cal., 23, and Ashley vs. Vischer, 24 
Cal., 322, Goit vs. National Protection Insurance Company, 25 Barb., 
192. 

But I shall not rest my decision on that ground. 

The plaintiff further insists that if there was a forfeiture, it was 
waived by defendant. It is elementary law that forfeitures are not fa- 
vored, and that provisions for forfeiture must be strictly construed. 
The authorities also hold that these principles are applicable to for- 
feitures in insurance policies ; that the provisions for forfeiture are in- 
serted for the benefit of the companies, and may be waived by them ; 
and that courts will find a waiver upon slight evidence. See among 
many cases, Ripley vs. Aitna Insurance Co., 29 Barb., 557 ; Goit vs. 
National Protection Insurance Co., 25 Barb., 189 ; Baker vs. Union 
Life Insurance Co., 6 Robt., 394 ; Boehen vs. Williamsburg Ins. Co., 
35 N. Y., 181; Bouton vs. Am. M. L. Insurance Co., 25 Conn., 542 ; 
Pino vs. Merchants’ Mut. Ins. Co., 19 Lou. An., 214 ; Insurance Co. 
vs. Webster, 6 Wal., 129. 

Apply these principles to the facts of this case. The policy bears 
date April 5th, and the receipts prepared by the company correspond 
with this date. The company, therefore, regarded the second quar- 
ter’s premium as due July 6th, and acted upon that idea, although 
the application was made, and the first memorandum receipt and con- 
tract given on June 5th. The promissory note given for the first 
quarter’s premium being payable without grace, fell due August 4th. 
It will be seen that the condition of the policy imposing a forfeiture, 
required payment to be made “ at the office of the company inthe city 
of New York, or to agents when they produce receipts signed by the 
president or secretary, unless otherwise expressly agreed in writing.” 
There is no evidence in this case of its having been otherwise agreed 
in writing. It does not appear that the policy was received at the 
San Francisco office before the 2nd of August. At or about the sixth 
of July the policy must have been in the defendant’s office in New 
York, which would give twenty-seven days to August 2nd, to make 
the passage to San Francisco. The defendant knew at the time of 
despatching the policy that the second installment of premium had 
not been p&id at the office in New York. It also knew that it could 
not be paid to its agents here in accordance with the terms of the con- 
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tract, so as to be obligatory upon defendant, for the reason that the 
only receipt duly signed as specified in the policy authorizing the pay- 
ment to its agents was attached to the policy, and would not reach 
San Francisco till the month of August, a month after it was due. 
The defendant did not expect payment at its office in New York city, or 
it would not have sent its receipt to its agent to enable him to receive 
payment. The defendant, then, by its officers in New York, trans- 
mitted the policy and receipts, with knowledge that payments had not 
and would not be made at the office in New York, and that it could 
not be made elsewhere in the mode required by the terms of the con- 
tract for a month after due. Yet the policy was sent with an intent 
that it should be delivered and payment received by its agent in San 
Francisco, although it knew that there must necessarily be a forfeit- 
ure upon the strict letter of the contract. Also, after the receipt of 
the policy at San Francisco, on the second of August, nearly a month 
after the second installment fel! due, according to the terms of the 
policy, the defendant’s agent, necessarily knowing that payment had 
not been made, stamped and countersigned the receipt ready for de- 
livery upon payment, thereby treating the agreement as still in force. 
Again, on the eighth of August, four days after the note given for the 
first quarter’s premium fell due, and after default in payment, and ne- 
cessarily with knowledge of non-payment of both the note and se- 
cond installment, the agent of the defendant addressed to Young 
the note before set out in this opinion. 

This act, after the forfeiture, if any there was, had attached, recog- 
nizes the agreement as being still in force. The letter does not even 
demand payment, or refer to the fact of non-payment, or fix any time 
when the insured should call for the policy, or make payment. It 
simply notifies him that his policy has arrived, and asks whether it 
should be sent to him at Vallejo, or whether he would call and get it 
when in the city, implying that it would be at his option to have it 
sent to him at once, or wait his convenience till he should come to the 
city and be able to call for it. The defendant manifested no haste or 
anxiety upon the subject, for the policy was on hand from the 2nd to 
the 8th of August at least, before the notice to Young was even writ- 
ten, and it does not appear when it was sent. It does not appear that 
this or any other notice reached him. No other act of the company 
is shown inconsisient with this action, or tending in the slightest de- 
gree to show an intention to insist upon a forfeiture till after the 
death of Young, when the policy was canceled, October 31st, payment 
of the loss having before been refused. 
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It could hardly have been expected that Young would call to make 
the second payment until notified whether the risk had been accepted, 
especially as there was ample time between June 5th, when the appli- 
cation was made, and the 5th of September, the time when the next 
payment would have fallen due, had the date of the policy agreed 
with the date of the application, and the preliminary memorandum 
of agreement given to him by defendant’s agent in San Francisco. 
It was doubtless supposed that notice of acceptance or rejection 
would be given before the note for the first quarter’s premium would 
fall due. But however this may be, the several acts of the defendant, 
and all its acts, and the acts of its officers in relation to the matter 
shown to the court, which were performed subsequent to the accruing 
of the forfeiture, if any accrued, treat the agreement for insurance as 
still in force. They affirmatively indicate an intention not to insist 
upon a forfeiture, and had the accident and death not occurred, there 
can be no doubt, from the facts shown, that even as late as the death 
of Young, the premium would have been received and the policy de- 
livered. In the case cited by counsel of Chipman against the same 
defendant, tried in this court a year ago, there was no act of any 
kind shown on the part of the company indicating an intention to 
waive the forfeiture, or in any way recognizing a subsisting contract. 
Whereas in this case, all the acts of the company after the forfeiture 
accrued, and prior to Young’s death, shown to the court, recognize 
the contract as still subsisting, and manifest an intention not to claim 
a forfeiture. 

I think, upon the facts, the court must find a waiver of any forfeit- 
ures which had accrued, and that under the circumstances, after the 
death of the assured, it was too late, for the first time, to insist upon 
the forfeiture. 

Let the plaintiff have judgment for the amount of the policy, less 
one year’s premiums, and interest from the time payment should 
have been made, . 
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SUPREME COURT OF MISSOURL 


‘MARCH TERM, 1872. 


Appeal from St. Louis Circuit Court. 


THE LIFE ASSOCIATION OF AMERICA, Appellant, 
v8. 


THE BOARD OF ASSESSORS OF ST. LOUIS 
COUNTY, Respondent.* 


The assessors of St. Louis County assessed for the year 1870 money on land and 
bonds and notes of the value of $294,000.00 belonging to the appellant, a mu- 
tual life insurance company organized under the laws of the State, and having 
no capital stock. 

The statute provided that life insurance companies organized under the laws of 
the State should pay certain fees to go to the support of the insurance depart- 
ment, which should be in lieu of all fees and taxes whatsoever, except that they 
might be taxed on their paid-up stock. 

The constitution of the State in the declaration of rights declares that ‘all pro- 
perty subject to taxation ought to be taxed in proportion to its value,” and also 
provides that ‘‘ no propérty, real or personal, shall be exempt from taxation ex- 
cept such as may be used exclusively for public schools, and such as may be- 
long to the United States, to this State, to counties, or to municipal corpora- 
tions within this State.” 

This law must be construed in subordination to the constitution of the State. 

The word ‘‘ ought” in the constitution is not directory, but mandatory. 

Under the provision of the constitution the legislature had no power to exempt 
the company’s property from taxation or to commute the taxes upon the same. 

The act in question cannot have the effect of exempting the appellant’s property 
from taxation. 

Although the assessment could not be made under the provisions of the statute in 
regard to assessing shares of stock, it could be made under the general revenue 
law. 


Irwin L. Suita anv T. F. Ganrt, for Appellant. 
F. ann L. Gorrscuatk anp Tuo’s. C. Reynoups, for Respondent. 


* Decision rendered April » 1872, 
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Waener, J. 


The assessors of St. Louis county assessed for the year 1870, fur- 
niture, money on hand, and bonds and notes of the value of $294,- 
000.00, belonging to the appellant. To obtain relief from this as- 
sessment, the proceeding was taken to the Circuit Court by certiora- 
ri; but there the assessment was sustained. The appellant is an as- 
sociation organized on the mutual plan for the assurance of lives, 
and it is claimed that by the law of this State their property is 
wholly exempt from assessment and taxation. This claim is based on 
the fortieth section of the act in regard to the incorporation and reg- 
ulation of life insurance companies, approved March 10th, 1869. 
Wag. Stat., 752, sec. 40. The section provides that the life insurance 
companies referred to shall pay certain fees which shall go to the sup- 
port of the insurance department, and shall be in lieu of all taxes, 
fees and licenses whatsoever collected for the benefit of the State. 
But that companies organized under the laws of the United States, 
or any other State, doing in this State the business mentioned, shall 
be subject to existing laws relating to fees and licenses for county and 
municipal purposes. The further provision is then made that a]l com- 
panies organized under the laws of this State and doing the busimess 
mentioned, shall pay all fees required in the section, which shall be in 
lieu of all fees or taxes whatsoever, except that they may be taxed 
upon their paid-up capital stock in the same manner as other property 
in the county, for county and municipal purposes. 

Under the organization of the appellant it has no paid-up capital 
stock, and its property consists wholly of its assets, and if effect is 
given to the section, its entire property is exempt upon the payment 
of the designated fees. This law must be construed in subordination 
to the constitution of the State, and the question is whether it vio- 
lates that instrument. Under the former constitution the legislature 
might have undoubtedly passed the law, as there was then no provi- 
sion against exemptions, and the whole matter of taxation was confid- 
ed to the legislative discretion. But there are two clauses in the pre- 
sent constitution which have a direct bearing on the subject, and 
which must control all legislative action. 

The first is embodied in the declaration of rights, art. 1, sec. 30, 
which declares that “ all property subject to taxation ought to be taxed 
in proportion to its value ;’ and the second is section 16 of article 
11, which provides that “no property, real or personal, shall be ex- 
empt from taxation except such as may be used exclusively for public 
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schools, and such as may belong to the United States, to this State, 
to counties, or to municipal corporations within this State.” 

- Some criticism has been indulged in by counsel on the phraseology 
of the first clause, and it is contended that the word “ ought ” shows 
that the provision was simply intended to be directory ; that as to uni- 
formity of taxation it amounts to a recommendation, but is not impe- 
rative. The old constitution used the word “ shall,” but it is evident 
from a survey of the whole instrument that the substitution of the one 
word for the other was not intended to produce any change in the 
construction or the duties enjoined. The word designated is expres- 
sive of a duty and equivalent to a prohibition against proceeding in 
any other way. This is abundantly manifest by comparing the phrase 
used with others, which all will concede imperative and mandatory. 
Thus the constitution in other sections declares “that all elections 
ought to be free and open ;” that “ courts of justice ought to be open 
to every person,” etc.; “ that no private property ought to be taken or 
applied to public use without just compensation,” and “ that the peo- 
ple ought to be secure in their persons, papers,” etc. These are all 
positive injunctions which cannot be denied, and their obligatory force 
would be in no wise strengthened by inserting the word “shall” for 
* ought.” 

Under the former constitution, when this provision was in the 
courts for interpretation, it was decided that the clause was evidently 
mandatory upon the General Assembly, when exercising the taxing 
powers, and furnished a rule which was not to be departed from. But 
it was said that the settlement of the question what property should 
be subjected to taxation was left to their discretion. Hamilton & 
Treat in St. Louis County Court, 15 Mo., 1; State vs. North & 
Scott, 27 Mo., 464. Since these decisions, however, that discretion 
has been withdrawn from the legislature, and they are now expressly 
forbidden from exempting any property from taxation. 

But it is claimed that although the legislature may not have the 
power to exempt property from taxation, it has the power to commute 
taxes, and that the 40th section is a commutation. In Illinois this 
doctrine has been announced under a constitutional provision not en- 
tirely similar to ours, but intended certainly to produce uniformity in 
taxation. The first case was the Illinois Central Railroad Company 
vs. McLean County, 17 Ill., 291, where it was held that the provision 
in the charter of the railroad company exempting its property from 
taxation upon the payment of a certain proportion of its earnings was 
constitutional ; and the second was the case of Hunsaker et al. vs. 
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Wright et al., 30 Ill, 146, where the court decided that the legisla- 
ture might commute a tax for the payment of money or other equiva- 
lent. In these cases there was no claim of exemption, but sums of 
money were paid, and burdens assumed in lieu of taxes. An atten- 
tive perusal of the cases has failed to convince me that they were de- 
cided on correct principles. 

In Ohio an act of incorporation was passed exempting property, 
under certain circumstances, from general taxes, upon the payment 
of a road tax. The Supreme Court held the law to be unconstitu- 
tional, and in their opinion they use this language : “ The very last 
construction that should be adopted would be one that makes it con- 
flict with the Constitution ; and we are clear in the opinion that if it 
means what is claimed for it, and intends to provide for the exemp- 
tion of any part of the property in a municipal corporation, other- 
wise subject to taxation, from contributing its proper proportion to 
the general revenue fund, it is in conflict with the second section of 
the twelfth article of that instrument, and should be treated as a 
nullity. Before the adoption of the present Constitution, the whole 
matter of taxation was committed to the discretion of the General 
Assembly. It might be levied upon such property, and in such pro- 
portion as that body saw fit. The right to make exceptions and ex- 
emptions was unquestionable. But this discretion no longer exists. 
The public burdens are made to rest upon the property of the State, 
and whenever money is to be raised by taxation, the positive injunc- 
tion is that laws shall be passed, taxing by a uniform rule all moneys, 
credits, investments in bonds, stocks, joint-stock companies, or other- 
wise ; and also all real and personal property, according to its true 
value in money.” City of Zanesville vs. Richards, Auditor, ete., 5 
Ohio St., 589. 

That case had as much of the characteristics of a commutation as 
the one under consideration. The State there undertook to exempt 
the property and make it liable only for the payment of a road tax, 
and here there is an exemption, and only certain fees are required. 
The court rejected the claim and construed the organic law accord- 
ing to its obvious import and the unquestioned intentions of its 
framers. 

Under a constitutional provision, essentially the same as ours, en- 
joining a uniformity .of taxation, the Wisconsin Legislature passed a 
law which required railroad and plankroad companies to pay for the 
use of the State one per cent. of the gross earnings of their respec- 
tive roads, which should be in full of all taxes of every kind upon 
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such roads or other property belonging to such companies, or the 
stock held by individuals therein, and in 1855, in the case of the Mil- 
waukee and Mississippi Railroad Company vs. the Supervisors of 
Waukesha County, the Supreme Court held the act to be constitution- 
al. The case was never reported, and the judgment seems to have 
been hastily made and not well considered. The question was again 
presented in 1862, in the case of Kneeland vs. City of Milwaukee et 
al., 15 Wis., 454, and the court declared that if the question were a 
new one, they would not hesitate to hold that the act was in violation 
of the Constitution, but that in view of the fact that all the taxation 
of the State, and all the private transactions growing out of it, had 
for many years been conducted on the theory of its validity, and in 
view of the disastrous consequences which would flow from overturn- 
ing the decision after such a lapse of time, they felt bound to adhere 
and abide by the former ruling. 

No such difficulty environs this court in deciding this question. 
The Constitution is now to be construed for the first time, and the 
determination herein will not interfere with property rights based 
upon a different adjudication. The section by which freedom from 
taxation is claimed is more of an exemption than a commutation. It 
does not provide for the payment of any sum to the general revenue 
in lieu of taxes, but only certain fees to the support of an officer. It 
is incredible that the Legislature intended that taxes on hundreds of 
thousands of dollars, which may come into the hands of wealthy cor- 
porations, should be commuted for the yearly payment of a hundred 
and fifty or two hundred dollars in official fees. But I am not in- 
clined to the belief that this power of commutation exists under our 
present Constitution. The literal reading of the two clauses herein- 
before referred to are surely in opposition to it. The Constitution, by 
its injunction that no property should be exempt from taxation, and 
the requirement that it should be taxed in proportion to its value, 
was framed with the express view of remedying a great mischief. It 
is well known that under the former Constitution the burdens of tax- 
ation were often unequal and unjust. Capitalists and corporations 
were in the habit of getting exemptions, so that a large proportion of 
their wealth was withdrawn from paying its proportionate share in 
administering the government, and a corresponding increase was 
thrown upon those who were least able to pay. The small property- 
holders, who comprise the great mass of the tax-payers, usually pay 
their taxes promptly, without question, and seldom combine for the pur- 
pose of procuring any special privileges or exemptions. But capital, 
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grasping and eager, lynx-eyed and vigilant, always ready to reach for 
profits and shrink from burdens, able and ready to bring powerful 
combinations to bear to influence legislative action, will be always 
ready to take advantage of a construction of the Constitution which 
will enable it to shift the burdens it ought to bear on the shoulders of 
others. J+ was to avoid this injustice and to cut off all importunity 
for class legislation, that the Constitution made the provision forbid- 
ding all discrimination. But, if what was intended as a safeguard 
for the people’s rights can be avoided by granting an immunity under 
the pretense of accepting the merest trifle as a commutation, the in- 
strument is practically nullified and the clause is a sheer delusion. 
Any construction of the Constitution by this court which would vir- 
tually annul its efficiency, would be as unwarranted as it would be 
disastrous to the rights of our citizens. 

I therefore come to the conclusion that the act in question cannot 
have the effect of exempting the appellant’s property from taxation. 

It is further insisted that, although the court should be of the 
opinion that the act did not work an exemption from the payment of 
taxes, still there was no law in force authorizing the officers to make 
' the assessment. It is true the assessment could not be made under 
sections twenty-three and twenty-four of the statute, Wag. Stat., 
1169, for these sections have reference to assessing shares of stock, 
and there are no shareholders in the appellant's company. But the 
appellant owned the property, and had it in his possession, and there 
is nothing to prevent its assessment under the general revenue law. 
The first section of the law declares that taxes shall be levied on all 
property, real and personal. Wag. Stat., 1159. And it is made the 
duty of the assessor, in administering the oath to tax-payers, to swear 
them to give a true and correct list of all taxable property, including 
therein money and notes, or bonds in hand or on deposit, owned by 
thém or under their charge. Wag. Stat., 1167, sec. 12. 

The vice-president of the company gave in the property as under 
his charge and owned by the company, and he could have done no- 
thing else. The property was certainly liable to taxation, and be- 
cause it belonged to a corporation and did not come within the cate- 
gory of shares or stock, it was not entitled on that account to be ex- 
empted from assessment under the general provisions of the law. I 
am of the opinion that the assessors had full authority for their action, 
and that the judgment of the Circuit Court should be affirmed. 

The other judges concur. 





SUPREME COURT OF ILLINOIS, 


SEPTEMBER TERM, 1871. 


Appeal from Peoria Circuit Court. 


THE SECURITY INS. CO., or New Yors, Appellant, 
vs. 


DE WITT C. FARRELL, Appellee.* 


The company issued a policy upon a quantity of high wines, which were destroyed 
by fire while on deposit in the distillery warehouse, and before the United 
States tax of fifty cents per gallon had been paid, or any order from the Gov- 
ernment for the withdrawal of the spirits had been given. The high wines, 
without the payment of the government tax, were worth forty-nine cents per 
gallon at the time they were destroyed. 


The tax of fifty cents per gallon was added as a burden upon the consumer and 
not upon the distiller. 


Though a lien for the tax existed on the high wines from the time of distillation, 
for the pla of fraud, the personal liability of the insured is only upon 
removal or breach of the condition of the bond. 


Therefore the liability of the insurance company was only for the value of the 
spirits at forty-nine cents per gallon. 


Tuornton, J. 


This suit was brought upon a policy of insurance. 

The high wines insured were worth forty-nine cents per gallon, 
without the payment of the tax, and ninety-nine cents per gallon 
with the tax paid. When burned, they were on deposit in what was 
known as the distillery warehouse. The tax had not been paid, and 
consequently there had been no order for the withdrawal of them 
from the warehouse. 

The question chiefly argued, and which we shall consider, is whether 
the insurance company is liable for the high wines valued at forty- 
nine or ninety-nine cents per gallon? 


* Decision rendered January 22nd, 1872. 
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This involves the further and the real question, whether the assured 
is liable to the United States for the tax of fifty cents per gallon un- 
der the facts. 

In behalf of appellee it is contended that the Act of Congress of 
July 20th, 1868, imposing taxes on distilled spirits, creates a liability 
upon the distiller for the payment of the tax from the time of the 
manufacture of the distilled spirits; and that therefore the tax 
should be added in estimating their value, and in determining the 
amount to be paid by the insurers. 

It is insisted on the part of appellant, that the recovery can 
only be for the value of the spirits, without any regard to the sup- 
posed liability to the United States. 

Unaided by any authority furnished, or which we have been able to 
find, as expounding the act in question, we have carefully examined 
the law, and given mature consideration to the arguments of counsel, 
with the view of arriving at some satisfactory conclusion. 

The question is not free from difficuity, and must be solved by re- 
ference to the Act of Congress. 

In the interpretation of a statute of doubtful meaning, we should 
ascertain, if possible, the legislative intent, and have regard to the 


evils to be remedied and the object to be accomplished by the enact- 
ment. 


The prime object of this act was to obtain revenue. For this pur- 
pose numerous special taxes and licenses were imposed upon the dis- 
tiller ; and the tax of fifty cents upon every proof gallon of spirits 
was added as a burden upon the consumer, and not upon the dis- 
tiller. Various provisions unmistakably indicate this intention. 

Each distiller, with a distillery of certain capacity, must pay monthly 
a tax of two dollars per day. If he produces one hundred barrels or 
less within the year he must pay four hundred dollars as special 
taxes, and four dollars for each barrel in excess of one hundred. All 
the special taxes must be paid by the manufacturer upon demand, 
whether the spirits have ever been in the warehouse or not. 

On the contrary, every reference to the payment of the tax of fifty 
cents on each gallon is to the effect that it shall be paid before re- 
moval from the warehouse. When about to be removed, this tax 
must be paid. The spirits then go into the hands of the consumer, 
and become an article of commerce. 

Another chief object of the act, with its seemingly unnecessary 
profusion of words, was the prevention of fraud, and of all attempts 
on the part of distillers to evade the payment of the taxes. 
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As a part of the history of the country, as we gather it from the 
reports of the public departments, and the debates in Congress dur- 
ing the pendency of the bill, the mischiefs arising under previous 
legislation imposing taxes on distilled spirits, were regarded as alarm- 
ing. Millions of gallons were spirited away, escaped taxation, and 
the revenue from this source was constantly lessening. 

The design was to remedy these evils, and to effect it there was a 
necessity for almost innumerable checks and safeguards. 

The provisions relied on as creating the personal liability of the 
distiller for the payment of the tax per gallon from the time of dis- 
tillation, are contained in sections one and four of the act. 

Section one provides that “ every proprietor or possessor of a still, 
distillery, or distillery apparatus, and every person in any manner in- 
terested in the use of any such still, ete., shall be jointly and severally 
liable for the taxes imposed by law on the distilled spirits produced 
therefrom, and the tax shall be a first lien on the spirits distilled, the 
distillery used for distilling the same, the stills, vessels, fixtures, and 
tools therein, and on the lot or tract of land whereon the said dis- 
tillery is situated, together with any building thereon, from the time 
said spirits are distilled until the tax shall be paid.” It is assumed 
that this sentence asserts a personal liability, as well as a lien, from 
the time the spirits are distilled. This is neither a proper nor a ne- 
cessary construction. The two clauses are distinct and independent, 
and for a different object. The one declares a liability upon all per- 
sons interested, without reference to time. The time for the com- 
mencement of the liability is controlled by prior and subsequent pro- 
visions. The object was to make a joint and several liability upon all 
concerned for the security of the tax. 

The other creates a lien from a specified time upon certain ennu- 
merated articles, so as to prevent any evasion of payment by a change 
in the spirits, or by mortgage or sale of the property. There was, 
therefore, a necessity to make the lien begin at a fixed period. 

The liability, however, is complete, without regard to time, if there 
is no language to restrict its commencement. We shall endeavor to 
show hereafter that there is such limitation. 

After the destruction of the property there can no longer be a lien. 
There must be possession of the goods which are subject to the lien, 
either actual or constructive. This presupposes the existence of some 
substance—real, and not imaginary—upon which the lien may operate. 
When the substance ceases to exist, the lien ceases. 

(Concluded in May Number.) 





MisceLLANEous DEPARTMENT. 


ELIZUR WRIGHT’S SAVINGS BANK LIFE INSURANCE. 


Actuaries have remarked that there is no more difficult question in 
life insurance than that of the proper apportionment, among the 
members, of the working expenses of a life insurance company, and 
the problem of the surrender values of discontinued policies. The 
English custom, which has been followed in this country, of increas- 
ing the net premiums by a high percentage loading, it is confessed 
works very unequally and injuriously. For example, comparing the 
ordinary life premium, at the age of 25 years, for $1,000 of insur- 
ance, in the Mutual Life Insurance Company of New York, with the 
several endowment premiums, charged for the same insurance at the 
same age, we find serious incongruities. 


Age. Premium. Net Premium. Margin. 
25 Gross ordinary life premium $19.89 $14.72 $5.17 
25 * 20 y'rendowm’t ‘“ 47.68 37.38 10.30 
25 | 66.02 52.62 13.40 
25 es -— 103.91 84.15 19.76 


Observing the column of margins, a short endowment policy of 10 
years, taken at the age of 25 years, is seen to be assessed nearly four 
times as much per year for the expenses of the company as one that 
is taken at the same age on the ordinary life plan: and, in general, 
the endowment premiums are loaded far more heavily than the cor- 
responding ordinary life premiums, although the risk carried by the 
company in the former case is much less than it is in the latter. 
These inequities, which characterize all the life tables, engaged the 
attention of the learned actuary, Hon. Elizur Wright, many years 
ago, whose experience in grappling with the difficulty and conquering 
it, is thus related in his own characteristically unique style : 

“Tn truth there was committed, long before I was born, and before 
life insurance was born in America, a blunder in what is called ‘load- 
ing the premiums,’ which of course extended to agents’ commissions 
and the assessment of expenses among the members. This was 
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adopted unwittingly in this country, with most of the other rules and 
practices of the business. It did not become very apparent or trou- 
blesome till we had gone largely into the practice of issuing endow- 
ment policies. Then, when it was attempted to distribute surplus, 
either on the percentage or ‘ contribution plan,’ the most astounding 
and unsatisfactory results developed themselves. I, for one, discov- 
ered that something had got wrong end foremost, but I was unable 
to see what, or how to set it right. I carefully explored the literature 
of the British Institute of Actuaries, but got no help from that. 
Hints of the trouble were given in the Ninth Report of the Massa- 
‘«chusetts Insurance Commissioners in 1864 (See Report with Appen 

‘dix, 1865, pages 274 and 366.) By about 1869, when the blunder 
was cheating the people out of millions, for nobody’s benefit but the 
agents’, all at once the right way of assessing expenses, compensating 
the agents, and keeping the accounts of a life insurance company 
dawned upon me. Not to have discovered this before was intensely 
and almost intolerably mortifying. For nobody more heartily than I 
had recommended endowment insurance policies. Tens of thousands 
had taken them, and on the short terms been as good as cheated, 
every mother’s son of them. And I had ignorantly acquiesced in the 
stupid and stupendous blunder by which this was brought about! I 
could have torn the hair off from the top of my head if there had 
been any there, and it would have done any good. And yet I was 
as sure as ever that endowment policies were the right ones to take, 
if they could be dealt by equitably as to the expenses.” 

Following out this discovery, Mr. Wright elaborated a new system, 
which was published in 1872, in a folio volume of 181 pages, consist- 
ing of tabular calculations of 268 endowment premiums, terminating 
at the ages of 40, 45, 50, and so on to the age of 75, which he takes 
as the extreme limit of useful insurance, with margins constituted by 
the new method. 

Soon after the late attempt of the Mutual Life Insurance Company 
of New York to reduce its margins to an extremely low percentage 
standard, and the failure of the attempt for reasons not necessary to 
be stated, and while the public mind was still interested in the ques- 

tions involved, Mr. Wright embraced the very favorable opportunity 

to issue a public challenge, in which he invited any one to demon- 
.strate to the satisfaction of one or both of two distinguished mathe- 
maticians named by him, “that the old system answers better than 
his own three questions, which are of the greatest interest to the 
public.” 
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“1. How to ascertain the proper commissions to be paid to agents, 
_ if any are paid? 

“2. How to assess the office or working expenses, including com- 
missions, on the members of mutual companies ? 

“3. How to ascertain the correct surrender value of a policy ?” 

Mr. Wright accompanies this challenge with the offer of a prize of 
31,000.00 to the successful contestant. 

The subject is in some respects abstruse, but by a little pains-taking 
nearly every person will be able to form some just estimate of the 
merits of the plan, and the extent to which it performs the important 
function of adjusting the margins, the surrender values, and the com- 
pensation of agents to the relative equities of the policy holders. 

We first call attention to three fundamental propositions: First, 
that the insurance company may rightfully require the assured to 
share the common expense with his fellow policy holders, in propor- 
tion to the present value of that certain mortuary interest involved 
in the transaction, which is technically known as the insurance value 
of his policy. Second, that as a portion of every premium, such 
portion as is in excess of what is needed for present insurance, is a 
reserve or self insurance deposit, the company is not justified by any 
law of commercial usage in imposing any tax upon this deposit be- 
yond a reasonable charge for cost of collecting it. Third, that the 
compensation of the agent should in no case depend upon the deposit 
portion of the premium, further than a reasonable allowance for col- 
lection, but upon the mortuary risk assumed by the company. 

The insurance premium in all whole life and endowment policies, 
with the margin left off, called the net premium, contains two com- 
ponents, the insurance component and the reserve, the first of which 
is the amount required to be paid by the assured for death losses, 
assessed according to some table of mortality, usually the English 
Actuaries’ or Homans’s American Experience ; the other an over-pay 
above what is necessary to be assessed for this purpose in the early 
years of the policy, when the death rate is relatively small, to pro- 
vide a fund in advance for the later years of the policy, when, by 
reason of the increasing age of the assured, his death liability will be 
increased, and his share of this liability will be greater than the pre- 
mium charged provides for. The fund thus created grows in the 
hands of the company, first from yearly additions as the renewal 
premiums are paid, and next from interest accumulations compounded 
at 4 or 44 per cent. The effect of the reserve is to work a gradual 
diminution of the company’s risk, and in the event of the continu- 
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ance of the person’s life to the full term of the policy, to extinguish 
it entirely. The reserve, therefore, performs the office of an increas- 
ing self insurance deposit, as it takes off more and more of the 
amount of loss which the company would suffer if he were to die. It 
is therefore often called the self-insurance fund, for it must be borne 
in mind that each member’s deposit with its accumulations is his 
own property, committed in trust to the company, for the special 
purpose of providing for the full payment of his policy when it shall 
mature by death or expiry. In the event of the discontinuance of the 
policy at any time before maturity, the holder of it has an equity in 
the same, which equity is known as the surrender value of the 
policy. 

The following table, compiled for illustration from one of Mr. 
Wright’s tables, presents all these elements in detail, in the case of a 
10 year endowment policy, and, with the explanations subjoined, will 
show the action of the system in determining the premium margins 
of policies and their equitable surrender values : 


TEN YEAR ENDOWMENT-—$1000. 


Acer, 30.—Net Premium, $84.53.—Gross Premium, $88.23. 
Components of the 
amount insured, 
$1000. 

IL iI. 


Components of the 
computed from 
Gross Premium. the modulus. 


irl. | Iv. v. . VII. Vill. 


Company's 
risk as 
reduced by 
reserve, 


Insurance 
The part - 8 di 
M that st cost corres- “ jurrender 
—- the mond ponding to 


reduced risk 
TIRES 
| $77.08 


| ma : " 30.64 [$2.45] $77.74 


Reserve, or 
self-insur- 
ance, 


—— |$919.18 
$80 19 | 835.86 
1€4.14 | 747.92 
252.08 | 655.77 


Age of the policy. 


: 
a 
é 
S 
& 
a 


78.24 } 24.91 9 1. 162.15 
78.91 \ 19.53 9 1.56) 250.52 
79.64 14.60 § 1. 343.06 
80.44 10.188. 440.02 
81.32 6.409. 541.61 
82.29 3.35 7. 648.12 
83.36 Lan. < 759 82 
84.53 A OOF . 877.00 
— — | — 1000.00 


344.23 | 559.17 
440.83 | 457.85 
542.12 | 351.61 
648.39 | 240.09 
759.91 | 123.00 
877.00 -03 
1000.00 | —— 


SOMBNIM A RWDHES 
$9 Se Se So Se Go Go Se Ge Ge Se 
AIAIAIIAIAIAI IIA 
esocesceoce|sss 


The above is a fair specimen of all the 268 tables in Mr. Wright’s 
volume, with this difference only, that in very long term insurances, 
the two elements, cost of insurance and insurance values, increase 


* The term Modulus is proper to be applied, on account of the importance of the “‘ insurance 
value ”’ as a factor in the new system. 


t $36.67 in the original table—a typographical error. 
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slightly for a few years before they begin to converge toward zero, 
while in most of the endowments the initial values are the largest. In 
the life policy, which Mr. Wright calls endowment at death, or age of 
100, the increase in these elements in a policy taken at the age of 32 
years, does not reach its maximum until the age of 57, after which 
convergence begins ; but in all endowments taken above the age of 29 
and terminating at the age of 75, the convergence commences from 
the first year of the policy. For this reason, and in order that the 
initial insurance value may always be used as the modulus of the mar- 
gin, Mr. Wright discourages insurances which run into the extreme 
ages when a man’s life ordinarily ceases to have an insurable interest, 
and confines his tabular computations to endowments terminating, as 
the extreme limit, at the age of 75 years. 

The interpretation of the table is as follows: Column I. shows 
how much the insured person has contributed to his own insurance 
on $1,000 in any year of this policy—Ilst year $80.19—5th year 
$440.83, or nearly one half of it—10th year $1,000, or the whole of 
it. This does not imply that he has actually paid $80, $500, or $1,000 
in cash, but these sums, less the interest accruing in the meantime. 
Column II. shows the rate of reduction of the company’s risk, caused 
by the self-insurance accumulations in Column I. Column IV. shows 
the parts of the annual premium which are added year by year to the 
reserve of the first column. Column V. is the mortuary assessment 
laid upon the policy from year to year, and is the actuary’s rate of 
mortality for each year, reduced by self-insurance so as to accord 
with the diminished risk carried by the company in Column II. 

The numbers in Column VI., denoted “Insurance values,” are 
the summations of all the mortuary costs of Column V., re- 
duced to their present values from and after the several ages 
of the policy. The first or initial value, $37.53, is $7.45 in Col- 
umn V., increased by all the reduced values of those that follow 
it in the same column. The second value, $30.64, is $6.90, increased 
by all the reduced values below it, and so on to the last, $1.17, 
which is the exact mortuary cost of the terminal year of the policy. 

This column of insurance values is the important one of the table. 
It contains the factors that are made use of to effect that which actu- 
aries have never before been able to achieve, the reduction of those 
departments of life insurance which have heretofore been without 
law, to the rule of mortuary valuation. The discovery is a great one, 
and as we shall presently see, the results of it both in the margins and 
the surrender charges are widely different from those that have ever 





310 Miscellaneous Department. [April 


been attained under any arbitrary apportionment that has hitherto 
been employed. 

The important function of determining the premium margins in ac- 
cordance with the insurance element, is performed in the following 
manner : 

Assuming 4 per cent. of the initial insurance value, the assumption 
being uniform throughout the system, the formula, 


240% + 20s +uls 

(1.) ly 4 ale + fe 
(in which z stands for .04, , , ,[, for insurance value in a policy matur- 
ing at the age ,,,,-y for .025, or 2} per cent., for cost of collection, 


os ee os 
l—y 1—.025 — 
the net premium as before described, gives the gross premium, of 
which the following is the general formula : 


and 


=) gives the margin, and this added to 


z ' a™, + 22, ae 
(2.) o tebe =s4 0% + the + als id 
To construct the margin for an insurance of any kind, proceed in for- 
mula (1,) take 4 per cent. of the initial insurance value at the given 
age and add thereto % part of the net premium, augmented by 4 per 
cent. of the insurance value aforesaid. Substituting the numbers given 
in the foregoing table in this formula, we have 37.53 x .04 + 
a = — 3.70, which is the margin in Column 


III. of the above table. This added to the net premium, $84.53, gives 
$88.23 as the gross premium for a ten year endowment insurance of 
$1,000.00 at the age of 30 years. Applying the same treatment to 
every age and every kind of policy, we form an entire set of margins 
founded upon the same mortuary principles that enter into all the 
other mathematical processes connected with life insurance. If per- 
fect exactness were aimed at, it would be necessary to compute the 
margin for each year on the basis of its own insurance value, but as 
the insurance values diminish annually, this would subject both par- 
ties to the serious inconvenience of a variable margin. To avoid this 
Mr. Wright uniformly takes the initial value as the,basis of the calcu- 
lation, and remits the annual correction to the work of the actuary in 
parceling out the surplus. 
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The numbers in Column VIL, called “Surrender charges,” are ob- 
tained by the simple process of taking 8 per cent. of the correspond- 
ing insurance values in Column VI. ; and these numbers in Column VII. 
subtracted from the corresponding numbers in Column I, the column 
of reserves, give the surrender values in Column VIII. Thus the cir- 
cle is completed, and the only lawless elements that have hitherto dis- 
figured life insurance are made to submit to the reign of law. 

The 8 per cent. assumption in this latter case, as also of 4 per 
cent. in the former, is evidently arbitrary—it may be too high or too 
low, but the room for error is very narrow, under any probable diver- 
sities of private judgment, and in the event of error, it will be evenly 
apportioned and must soon discover itself. No amount of misjudg- 
ment however in these ratios can prevent the system from acting dis- 
tributively and in accord with its dominant principles that the margin 
should be proportioned to the value of the mortuary risk assumed by 
the company, and that the surrender charges should decline and of 
course the surrender values advance as the mortuary values converge 
toward zero, both of which principles are at variance with present 
usages. 

Asingle tabulation will suffice to present to the eye the manner and 
extent of the reform intended to be introduced into life insurance by 
Mr. Wright’s method of insurance values. 


Age 40—Insurance $1,000.00—Acrvuanrtes’ MorTatity, 4 PER CENT. 


Kind of policy. Usual margins. Insurance value margins. 
Ordinary life—death or 100 $7.62 $10.35 
Endowment— “ ‘* 75 8.05 8.51 

* 70 8.67 7.40 
65 9.75 6.31 
60 11.57 5.27 
55 14.72 4.44 
50 21.14 4.11 


This table presents some striking differences in the two systems of 
life insurance economics. Whichever of the two may be right, the 
other must be exceedingly wrong. We note first that the insurance 
value method reverses the order of the margins, diminishing them in 
amount as the term of the policy shortens, while in the usual system, 
the margins increase as the term shortens. 

We note in the next place that the new system imposes light mar- 
gins upon those policies which make the largest self-insurance depos- 
its, while the old system burdens them with heavy ones. Another 
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point to be observed is that the present system draws by far the lar- 
gest contributions to the current revenues from the very short term 
policies, from which it results that the marginal income may be inflat- 
ed beyond reasonable demands, and all except the very long term 
policy-holders are taxed enormously out of just proportion. 

The bearing of the subject on the true method of compensating 
agents is too obvious to require particular discussion. What has 
been said will suffice to draw attention to it, and to show that the ac- 
tion of the new system is of such vital importance in its various rela- 
tions to the economy of life insurance that every attempt to ignore 
the subject will prove abortive. It needs no extraordinary scope of 
knowledge to enable one to see that Mr. Wright’s three questions are 
far reaching, and that he is fully justified in the assertion that “there 
is no problem in social science more worthy of thorough investigation 
than this.” 


CASES REPORTED. 


The present number of the Journat contains a full report of the 
decisions in six insurance cases, besides that of Price et al. vs. The 
Phenix Mutual Life Ins. Co., which is concluded from last number. 

In McBride et al. vs. The Republic Fire Ins. Co., decided in the Su- 
preme Court of Wisconsin, the company refused to pay the loss on 
the ground that the plaintiffs, who were partners in business, falsely 
stated in the application that they were joint owners of the property, 
while in fact the title was in one of them. The evidence showed that 
one of the plaintiffs informed the agent of the company, who made 
out the application, of the facts in the case at the time, and that he, 
without their knowledge, made an incorrect statement in the applica- 
tion. The court affirmed the doctrine in Miner vs. The Phoenix Ins. 
Co., decided in the same court, and reported in Vol. I. of this Jour- 
nal, and held that if the applicant states truly all the facts in respect 
to the title and his insurable interest in the property, and the agent 
inserts an incorrect answer in the application, either intentionally or 
otherwise, the mistake of the agent is the mistake of the company 
itself, for which the company is responsible. An agent of the com- 
pany, soon after the loss, called upon the insured, and after having 
examined into the facts relative to the fire and the amount of the loss, 
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told them that he could not recommend the company to pay the loss, 
as it appeared from their statements that they had sold more goods 
than they had purchased. This the court held was a waiver by the 
company of the right to demand proof of loss. 

The case of Tooley, administrator, vs. The Railway Passenger Assur- 
ance Company of Hartford, was decided, on a second trial, in the 
United States Circuit Court for the Southern District of Illinois. 
The assured, who held an accident policy in the company, having 
stepped off a railway train for a few moments at a depot, while at- 
tempting to get on board again, slipped and fell between the cars and 
was killed. The company resisted payment of the insurance upon 
several grounds ; among others, that his journey had terminated at 
the station where he was killed, and that he was guilty of negligence 
in not complying with the rules and regulations of the train. The 
court charged the jury that the assured was only required to make 
himself acquainted with the general rules as to the management of 
the train, which are presumed to be known to travelers, and that he 
was not bound to examine the time-card and ascertain all the minutize 
connected with the management of the trains. The policy provided 
that the insurance should only extend to injuries received ‘‘ while ac- 
tually traveling in a public conveyance.” On the former trial, 1 Ins. 
Law Journal, 800, the company insisted that the accident was not 
covered by the insurance because it did not occur in a public convey- 
ance. The wording of the company’s policies was formerly “ while 
traveling by public or private conveyances,” as in the case of North- 
rup against the company, 1 Ins. Law Journal, 46, and we understand 
they had endeavored to evade responsibility by substituting the word 
“in” for “by,” but the court instructed the jury that if the accident 
occurred while the assured was either getting on or off the train, or 
attempting to do so, for any reasonable purpose incident to railroad 
travel, the company was liable. The verdict was against the com- 
pany on both trials. 

The Washington Life Ins. Co. vs, Haney was decided in the Supreme 
Court of Kansas. The suit was upon a policy issued by the compa- 
ny to the plaintiff, upon the life of his wife. It was claimed that the 
answers made by her in the application, in regard to her health and 
that of her father’s family, were untrue. The court held that any de- 
clarations she might have made long after the application and the is- 
suing of the policy, could not be received in evidence as against the 
plaintiff, to impeach the truthfulness of the application ; that it is 
~ enough ifthe answers in the application are true according to the de- 
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gree and condition of truthfulness required by the application, and 
that an insurance company may determine for itself upon what con- 
ditions it will make its contracts, and that it may lift any trivial, un- 
important matter into an essential prerequisite and condition of the 
contract. 

In the case of Young, administrator, vs. The Mutual Life Ins. Co. of 
New York, the company resisted payment of the insurance upon the 
life of the deceased on the ground of forfeiture by non-payment of 
the premiums. The court held that the company transmitted the pol- 
icy and receipts with knowledge that payments had not and would 
not be made at the office in New York, and could not be made else- 
where, in the mode required, until after due, and with an intent that 
the policy should be delivered and payment received by its agent, al- 
though it knew there must necessarily be a forfeiture under the strict 
letter of the contract, and that it had waived the forfeiture if there 
was any forfeiture under the circumstunces. The case was tried in 
the United States Circuit Court for the District of California. 

The Life Association of America vs. The Board of Assessors of St. 
Louis County, decided in the Supreme Court of Missouri, arose upon 
the question of the liability of the company ‘for taxes assessed against 
it. The company claimed exemption under the State statutes. The 
court held that under the provisions of the State Constitution the 
Legislature had no power to exempt the company’s property from tax- 
ation, or to commute the taxes upon it ; that the act in question could 
not have the effect of exempting the company, and that it was liable 
for the payment of the taxes. 

The questions arising in The Security Ins. Co. of New York vs. Far- 
rell, related to the amount of the company’s liability on a quantity of 
high-wines destroyed while in the distillery warehouse, and before the 
United States tax had been paid. The court held that the insured, 
the owner of the high-wines, was not liable for the payment of the 
tax, and that the company was therefore bound to pay only forty-nine 
cents per gallon instead of ninety-nine cents, the value after the pay- 
ment of the tax. The case was decided in the Supreme Court of Ill- 
inois. A part only of the opinion is given in this number. The re- 
mainder will appear next month. 
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Buildings Blown 


MISCELLANEOUS. 


BANEROUPTCY. 
In re Firemen’s Ins. Co. 


The following syllabus of the opinion 
of Judge Blodgett, delivered at Febru- 
ary Term, 1878, is taken from the Chi- 
cago Legal News, which contains the 
opinion in full: 


U. 8. DIST. COURT, N. DIST. ILLINOIS. 
In re Firemen’s Ins, Co, 


The terms and conditions of an insur- 
ance policy remain binding upon the 
insured after adjudication of bank- 
ruptcy to the same extent as before. 
The policy holder is bound by the 
terms of his contract. 

Though an insurance company may 
while solvent waive the performance 
of conditions, the assignee has no such 
power. 

Even where proofs have been furnished 
and losses adjusted before adjudica- 
tion, it is the right and duty of the 
assignee to examine and revise such 
proofs and adjustment, and to call for 
further proof if the claim is not clearly 
made out, or there is any evidence of 
lack of entire good faith. 

A clause in a policy limiting the right 
of action to one year from the loss is 
valid as a limitation, but proof of the 
debt in bankruptcy is equivalent to 
the commencement of a suit. Failure 
or neglect to make such proof or bring 
suit, however, within the time limited, 
bars the claim as effectually as failure 
to sue if the company were solvent. 


If the loss has been adjusted before the 
filing of the petition in bankruptcy, 
such adjustment is a settlement and 
a waiver of the limitation clause. 

After such adjudication in good faith, 
the claim can be proven without re- 
gard to the limitation clause in the 
policy. 

If, however, the proof was not submitted 
until after petition filed, the assignee 
cannot make an adjustment or agree- 
ment upon which an action can be 


up at the Boston Fire. 
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A company while solvent may waive the 
proofs required by the policy, and 
where there is clear evidence of such 
waiver shown in the proof of debt in 
bankruptcy, the debt should be al- 
lowed, subject to the right of the 
assignee to make inquiry into all the 
facts touching such alleged waiver. 


If the assured shows such waiver regu- 
larly made in good faith by the com- 
pany while it had the right so to do, 
the assignee should allow the claim, 
otherwise not. 


The proper practice where the assignee 
wishes to contest any claim of the 
above classes is to ask that the claim 
be expunged under the 34th rule in 
bankruptcy. 


LIABILITY OF INSURERS FOR BUILDINGS 
BLOWN UP AT THE BOSTON FIRE, 


A committee, appointed by the adjust- 
ers of insurance companies interested 
in the Boston fire, applied to Judge 
Hoar of Boston, and Franklin Chamber- 
lin of Hartford, for legal advice in re- 
gard to the liability of the companies 
for loss and damage caused by the blow- 
ing up of certain buildings to prevent 
the spread of the conflagration. A num- 
ber of questions were submitted, the 
character of which will appear from the 
opinions of those gentlemen, given be- 
low. 


OPINION OF JUDGE HOAR. 


Upon the questions presented to me 
by the Committee of Adjusters of the 
insurance companies interested in the 
fire in Boston of Nov. 9th, 10th, and 
llth, 1872, for the purpose of obtain- 
ing a legal opinion, I have, after due. 
consideration, formed the opinion which: 
is subjoined. 

The first three questions relate to the 
liability of the companies for losses on 
buildings and their contents, when the 
buildings were ‘‘ blown up” designedly 
by the municipal authorities, or by per- 
sons engaged in stopping the spread of. 
the conflagration, by means of gunpow4 
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der ; and they include the cases where 
the fire did not reach the building which 
was blown up ; where the fire reached 
it, but was stopped by it ; and where 
the fire reached it, destroying what re- 
mained of it, and extended beyond it. 

I am of the opinion that, under the 
law of Massachusetts, there is no dis- 
tinction between these classes of cases 
in respect to the liability of insurers 
against loss or damage by fire, and that 
the companies which have insured 
against such loss or damage, without 
any special stipulation for exemption 
from liability, are responsible for the 
loss under either of the circumstances 
recited. 

In the case of Scripture vs. The Low- 
ell Mutual Fire Insurance Company, 10 
Cushing, 356, the subject was elaborately 
considered and adjudged by the Supreme 
Court of Massachusetts. That was a 
case in which a cask of powder was car- 
ried by a boy into the attic of a building, 
and there exploded, burning the room 
and its contents to some extent, and 
also blowing off the roof. The court 
held that the insurers against loss by 
fire were liable for the damage by explo- 
sion merely, as well as for that which 
was caused by combustion. They de- 
cided that the burning of gunpowder 
was such a fire as was covered by the 
insurance ; and that the damage caused 
by the expansive force of the gases gen- 
erated by the combustion of the powder 
was a damage by fire. 

This decision I think conclusive upon 
the law of Massachusetts, and have no 
doubt that it will be adhered to in the 
courts of that State. Indeed, it appears 
to be substantially in conformity with 
the doctrine held by the courts of other 
States and of the United States, and of 
the best text-writers upon the subject. 
The authorities are cited and commented 
upon by Judge Cushing, in the opinion 
above referred to. See 11 Peters, 225; 
21 Wendell, 367 ; 14 Missouri, 220. 
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This conclusion is supported, on prin- 
ciple, by another reason stated in Phil- 
lips on Insurance, § 1098, that ‘the 
subject is, by the direct effect of the 
peril insured against, put out of the con- 
trol of the assured.” It is on this ground 
that the insurers are held liable for in- 
jury to the property insured, caused by 
removal or plunder during a fire. 

The fourth question is not so readily 
answered, as it involves some other con- 
ditions. Whether the insurers are liable 
for the injury done to a building and its 
contents by the blowing up of an adjoin- 
ing building, the whole injury being 
caused by the explosion, and no fire en- 
suing, must be decided by fixing the 
‘* proximate cause” of the loss. I have 
not found an express adjudication of the 
point, though it is adverted to in the 
case in the 10th of Cushing. I am of 
opinion that, if the injury is caused by 
the direct force of the explosion, throw- 
ing down a wall, or bursting in windows, 
it. comes within the principle already 
stated, and that the insurers are liable. 
If the injury were caused by missiles 
shot off by the explosion, and impinging 
against the building insured, or falling 
upon the roof, it is a doubtful question, 
perhaps depending for an answer upon 
the closeness of proximity, and would 
require a statement of the exact circum- 
stances. It would seem to mea fair sub- 
ject for amicable litigation or compro- 
mise. 

It will be observed that in answering 
these questions I have made no special 
observation upon the point that the 
‘‘blowing up” was caused designedly, 
and with the intent to destroy the build- 
ing insured, for the purpose of checking 
the spread of a conflagration, and to 
save other buildings. In my judgment 
this is wholly immaterial. If the insur- 
ers are responsible for the consequences, 
in case the powder is accidentally ignited 
in the building, they would be equally 
responsible if it were placed in the build. 














1873] 





ing and set fire to by an incendiary, or 
by any person designedly and with a 
color of right, if it was not done by the 
wrongful act or procurement of the as- 
sured. The question is, whether the 
fire is of such a kind that it is included 
within the contract of insurance against 
loss or damage by fire. How such a fire 
occurred is of no consequence unless 
the assured is responsible for its occur- 
rence, or unless there is some exception 
in the policy which varies the contract. 

The fifth question needs no further 
answer, as a question of law, than what 
follows from the opinion already ex- 
pressed ; and relates only to a matter of 
discretion. If the companies pay the 
losses for which they are liable, they 
would have the right to be subrogated 
to the full rights of the assured, to the 
same extent, in claiming and exacting 
any indemnity given by statute against 
the city of Boston ; or against persons 
by whom or by whose authority the 
buildings were blown up, if their action 
was not so conformable to law as to pro- 
tect them. Whether any advantage 
would be gained by waiting to have this 
remedy pursued by the insured, before 
payment by the companies, if that is 
practicable, I cannot determine. It 
would not seem to me to make much 
difference. ‘The payment of the loss by 
the insurance companies constitutes an 
equitable assignment of the rights of the 
insured against third parties, and this 
assignment will be protected by the 
courts by allowing the companies to sue 
in the name of the insured. Hart vs. 
The Western Railroad Oompany, 13 
Metcalf, 99. 

To the sixth question I should reply 
that it would seem to me extremely pro- 
per to attach to the receipts given to the 
companies on the payment of losses a 
clause assigning to them the rights of 
the insured to indemnity for the same 
loss against all other persons and cor- 
porations. It would seem a proper pre- 
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caution to avoid controversy, though it 
would not be essential to the vesting of 
the right, which is created by operation 
of law. I enclose a suitable form, as re- 
quested, though any form to express the 
idea would be sufficient. 

My opinion has so far been given upon 
an insurance against loss or damage by 
fire generally, without any exception in 
the policy of damage by explosion which 
would apply to an explosion caused by 
gunpowder. In the policies of the Han- 
over Fire Insurance Company of New 
York, the Imperial Fire Insurance Com- 
pany of London, and the North British 
and Mercantile Insurance Company of 
London and Edinburgh, which have 
been shown to me, there are clauses of 
exception of liability for losses by explo- 
sion, which modify the liability of the 
companies to holders of such policies. 


E. R. Hoar. 
New York, December 16, 1872. 


OPINION OF FRANKLIN CHAMBERLIN, ESQ. 


HartTForD, Conn., Dec. 19, 1872. 

Dear Str: My severe sickness at 
Brooklyn has prevented an earlier reply 
to your correspondence. 

Your first question is : 

Are insurance companies liable if 
building was blown up and the fire did 
not reach it ? 

Independently of authorities, I should 
incline against the opinion that an in- 
surance company is liable for a building 
purposely and properly destroyed by civil 
authorities to stop the progress of a 
fire. 

I should not think it damage “ hap- 
pening” to the property ; and not with- 
in the intent or thought of the parties 
in the making of the contract. 

The blowing up of a building by an 
unauthorized person seems to be cov- 
ered, in Massachusetts, by the case of 
Scripture vs. Lowell, 10 Cush., 356, in 
which it was held that, for such destrue- 
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tion, insurers would be liable. In that 
case the gunpowder took fire without 
fault of the assured, and burned the 
building and its contents. 

The case differed in some very mate- 
rial respects from this one. 

I do not know that the precise ques- 
tion arising here has been decided in 
Massachusetts, or by any court whose 
decision would be controlling in the 
courts of that State, but in New York, 
in City Fire Insurance Company vs. 
Corlics, (21 Wendell, 367,) the court 
held that goods insured, and which 
were destroyed by the blowing up of the 
building by order of the municipal au- 
thorities to arrest the progress of the 
great fire in New York, and to save it 
and others from being burnt, were with- 
in the protection of the policy and to be 
paid for. The language of the judge 
(Bronson) who delivered the opinion 
there is very broad ; he says, ‘* It mat- 
ters not how the flame was kindled, 
whether it be the result of accident or de- 
siyn—whether the torch be applied by 
the honest magistrate or the wicked in- 
cendiary—whether the purpose was to 
save a city, as at New York, or a coun- 
try, as at Moscow—the loss is equally 
within the terms of the contract.” 

The same result has been reached by 
some cther State courts, and a case 
somewhat analogous to the one in Mas- 
sachusetts has been decided by the Su- 
preme Court of the United States ad- 
versely to the insurers. 

The cases are against us, but I do not 
feel sure that the Supreme Court of 
Massachusetts, or of the United States, 
would follow the extreme views taken 
by Judge Bronson, and I should con- 
test a case in which the fact was as indi- 
cated by the first question. Indeed, I 
do not know of a case adverse to us in 
which the fire did not reach the build- 
ing, or else was arrested by the blowing 
up. 

Second, you ask 
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Are we liable if the building was 
blown up and the progress of the fire 
stopped thereby ? 

Ido not think you ought to be, where 
the destruction was under a statute, and 
by duly authorized authorities, acting 
deliberately and rendering the city lia- 
ble to the owner, as the Massachusetts 
statute doés. 

I think it is substantially a case in 
which the property has been appropriat- 
ed to the uses (protection) of the pub- 
lic, under a statute directing the pro- 
ceedings and the compensation ; and 
not a case in which damage has ‘‘hap- 
pened” by means of a fire, within the 
meaning of the policies. 

Here, as I have stated, the cases in 
other States, and the text-books are 
against us, but I should contest it, and 
see what will be the decision of Supreme ° 
Court of Massachusetts, or, if action is 
brought in United States Court, in Su- 
preme Court of United States. 

Third. Are we liable if the building 
was blown up, and the fire reached it, 
destroying all that remained of it, and 
then went beyond it? 

For what the fire reached and de- 
stroyed, you would be liable at its value 
when reached and burned ; beyond that, 
I should answer this as the second. 

Fourth. Are we liable if a building or 
contents was injured by the blowing up 
of an adjoining building, but no other 
destruction than that caused by the ex- 
plosion, no fire having ensued ? 

This damage, as I understand the 

question, would be the result of concus- 
sion ; for that you would not be liable, I 
think. 
Fifth. What are our legal duties to the 
assured ; shall we decline payment and 
act on the defensive ; or shall we make 
payment and commence suit against the 
parties instrumental in causing the 
loss ? 

I should defend ; as I am of opinion 
that that would be the shcrtest and most 
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inexpensive mode of settling the ques- 
tion, and of course that is what all par- 
ties should desire. 

It is greatly desirable, I should think, 
that your counsel should have consulta- 
tion together, before you take final ac- 
tion ; but of that Judge Hoar can judge. 

Ican come to Boston for that purpose 
if he thinks it desirable, and will name 
a time and place, whenand where it will 
be convenient to him. 

Regretting that I have not more time 
to state my views, I am yours, very tru- 
ly and respectfully, 

F. CHAMBERLIN. 


LIFE INSURANCE. 

An English writer, speaking of life in- 
surance, says : ‘It is, undoubtedly, the 
preventive to pauperism. If that day 
ever arrives that sees the people of Eng- 
land fully impressed with the value of 
life assurance, a deadly blow will be dealt 
at pauperism, and the necessity for the 
poor-law. Instead of children being 
sent into the streets to beg, steal, and 
finally figure at the bar of our criminal 
courts, we should see them provided 
for, and trained to a decent means of 
livelihood. Instead of widows dying 
of starvation, or dragging on an ago- 
nized existence at slop-work, on a few 
pence a day, we should see them super- 
intending the training of their children 
as good citizens. Instead of young girls 
being driven by hard necessity to a life 
of shame, we should see them qualify- 
ing themselves to be worthy wives and 
mothers, or achieving their independ- 
ence by means of the pecuniary aid 
afforded by a life policy. Pauperism 
and crime would be minimized, mechan- 
ical arts be developed, trade flourish, 
and capital disseminated in a fertilizing 
shower, and always just where needed 
most. In fact, no limits can be placed 
to the beneficial results of ® sound sys- 
tem of life insurance.” 


Life Insurance, 


STEAM BOILERS. 


The Hartford Steam Boiler Inspection 
and Insurance Company makes the fol- 
lowing report of its inspections in the 
months of October and Novembor, 1872: 
During these months there were 2,217 
visits of inspection made, and 4,162 
boilers examined. 3,922 externally, and 
1,411 internally ; while 373 were tested 
by hydraulic pressure.. The number of 
defects in all discovered were 1,981, of 
which 403 were regarded as particularly 
dangerous. These defects were as fol- 
lows: Furnaces out cf shape, 102—23 
dangerous. Fractures, 202—89 dan- 
gerous. Burned Plates, 138—52 dan- 
gerous. Blistered Plates, 267—35 dan- 
gerous. Sediment and deposit, 420—25 
dangerous. Incrustation and Scale, 383 
—45 dangerous. External Corrosion, 
145—21 dangerous. Internal Corrosion, 
55—7 dangerous. Internal grooving, 
22—3 dangerous. Water Gauges defec- 
tive, 123—19 dangerous. Blow-out ap- 
paratus defective, 32—8 dangerous. 
Safety Valves overloaded, 59—29 dan- 
gerous. Pressure Gauges defective, 235 
—33 dangerous. These varied from 
—10 to +20. Boilers without Gauges, 
145—25 dangerous. Cases of Deficien- 
cy of Water, 19—12 dangerous. Broken 
Braces and Stays, 49—34 dangerous. 
Boilers worn out and beyond repair, and 
condemned, 31. Many of the defects 
enumerated above come from neglect on 
the part of the boiler attendants. The 
boilers are blown down under heavy 
pressure, or, having been blown down 
are filled up immediately with cold 
water, and bad fractures are caused. 
Some boilers have been found set with 
the minimum water line below the fire 
line. Theoretically there is but one 
water line, and ‘practically it should be 
the same ; but we not unfrequently find 
water carried at different heights in the 
same boiler. The water gauges, or try- 
cocks, should be so arranged that water 
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discharging from the lower one indicates 
a sufficient height above the fire line to 
thoroughly protect the sheets from over- 
heating. Boilers should be cleaned 
often. The accumulation of mud and 
various kinds of deposit renders the 
boiler liable to be badly burned. There 
are many “little points” that must be 
observed, if safety and economy are to 
be attained. ‘‘ Little things” neglected 
often lead to great disasters.—N. Y. 
Mercaniile Journal. 
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The comparative progress of life in- 
surance in the United States and in Ger- 
many is illustrated by the following fig- 
ures : 

Germany. United States. 


Population......... 40,000,000 40,000,000 
Insurable lives..... 10,000,000 9,000,000 
Insured lives....... 700,000 1,100,000 
Amount insured. ...$400,000,000 $2,650,000,000 
Average on each life $570 $2,400 


Negroes not included.—W. Y. Mercan- 
tile Journal. 


Lord Mansfield was sitting for his 
portrait ; Sir Joshua Reynolds asked 
him his opinion, if he thought it was a 
likeness; when his lordship replied that 
it was totally out his power to judge of 
its degree of resemblance, as he had not 
seen his own face in any looking-glass 
during the last thirty years of his life ; 
for his servant always dressed him, and 
put on his wig, which therefore rendered 
it quite unnecessary for him to look at 
himself in a mirror. 


It is said that the case of Lord Coch- 
rane, afterward Earl of Dundonald, al- 
most broke the heart and hastened the 
resignation and death of Lord Ellenbo- 
rough. That great man and most up- 


right magistrate had conceived a politi- 
cal prejudice against Lord Cochrane, and 
summed up violently against him. He 
afterward saw good reason to believe he 
had been mistaken in his facts, and had 
been too harsh in his sentence.— Albany 
Law Journal. 

Lorp Meapowsanx.—Mr. Thomas 
Walker Baird was, in a dull technical 
way, stating a dry case to his lordship, 
who was sitting single. This did not 
please the judge, who thought that his 
dignity required a grander tone. So he 
dismayed poor Baird, than whom no 
man could have less turn for burning in 
the forum, by throwing himself back in 
his chair, and saying—‘“‘ Declaim, sir! 
why don’t you declaim? Speak to me 
as if I were a popular assembly !”—Lord 
Cockburn’s Memorials. 


Hon. William H. West, Associate Jus- 
tice of the Supreme Court of Ohio, has 
resigned that office. 


——- 


The Republic Life Ins. Co. of Chicago 
have reinsured the policies of the Cali- 
fornia Mutual Life Ins. Co. 


A case was being tried before a pres- 
bytery not long ago, when the counsel 
for the defendant urged the plea of mor- 
al insanity. A venerable presbyter 
roseand said: ‘Mr. Moderator, the dis- 
ease of moral insanity seems to me to 
be identical with what the older theolo- 
gians in their unscientific way called total 
depravity.” 

It is one of the finest problems in 
legislation what the State ought to take 
upon itself to direct by public wisdom, 
and what it ought to leave, with as little 
interference as possible, to individual 
discretion. Statesmen ought to know 
what belongs to the laws and what man- 
ners can alone regulate.— Burke. 
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CURRENT TOPICS. 





—We have received transcripts of de- 
cisions in the following cases : 


Miller et al. vs. The Great Republic Ins. 
Oo. et al. 
Supreme Court, Mo. 
Equitable Ins. Co. vs. Cooper. 
Supreme Court, Il. 
itna Ins. Co. vs. Wheeler et al. 
Court of Appeals, N. Y. 
Tooley vs. Railway Passenger Assur- 
ance Co. 
U.S. C. C., S. Dist. Tl. 
Young, administrator, vs. The Mut. 
Life Ins. Co. of N. Y. 
U.S. C. C., Dist. Cal. 
Gambs, administrator, vs. The Cove- 
nant Mut. Life Ins. Co. 
Supreme Court, Mo. 
Russell vs. The Metropolitan Ins. Co. 
Com. of Appeals, N. Y. 
The Security Ins. Co. vs. Farrell. 
Supreme Court, Il. 


—S. W. Lomax, Esq., Secretary of the 
Mound City Mutual Life, will accept our 
thanks for appellant’s brief in the case 
of Mound City Mut. Life Ins. Co., appel- 
lant, vs. Julia Huth, appellee, now pend- 
ing in Supreme Court of Alabama. 


-—We are under obligation to B. D. 
Lee, Esq., of St. Louis, attorney for the 
plaintiff, fora transcript of the judge’s 
charge in the case of Tooley, administra- 
tor, vs. Railway Passenger Assurance 
Company. 


—Gov. Woodson of Missouri recently 
nominated William Selby as Superin- 
tendent of the Insurance Department of 
that State, in place of Mr. Sells, whose 
term had expired. Mr. Selby is a son 
of the vice-president of the St. Louis 
Mutual Life Ins. Co., and it is under- 
stood in insurance circles that the nomi- 
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nation was secured by the influence of 
that company, who are supposed to be 
in need of a friend at court. The nomi- 
nation was looked upon with extreme 
disfavor in that State, not only because 
of Mr. Selby’s comparative ignorance of 
insurance and insurance business, but it 
was felt that there were some things in 
the history and management of the St. 
Louis Mutual that should be brought 
under the scrutiny of a competent and 
unbiased officer. Mr. Selby’s nomina- 
tion was rejected in the Senate without 
debate, and by a large majority. It is 
to be hoped that Gov. Woodson may 
now be at liberty to make a nomination 
free from the influence of any specially 
interested party. 


—Hon. Isaac P. Christiancy of Michi- 
gan was unanimously renominated by 
acclamation as Judge of the Supreme 
Court of that State, by the Republican 
State Convention, on the 26th ultimo. 


—The case of Hillyard et al. vs. The 
Mutual Benefit Life Ins. Co., reported 
in the February Number of the Jounnan, 
has been appealed to the Court of Er- 
rors and Appeals of New Jersey. 


—The Globe Mutual Life Insurance 
Company of New York has ceased to be 
globular—at least so far as Kentucky is 
concerned. It appears that it has with- 
drawn its business from that State, un- 
der circumstances that, in the opinion 
of the Insurance Commissioner, Hon. 
G. A. Smith, require official notice. In 
November, 1871, the Commissioner no- 
tified the company of a discrepancy be- 
tween their ‘‘registry of policies,” in 
force December 30, 1870, and their 
‘* certified statement” of the same date : 
the difference being 179 policies, or 
$300,823.52, insurance. As the valu- 
ation of the policies is made from the 
registry list, and as the certified state- 
ment indicated an additional liability 
for the net value of the 179 policies, the 
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department deemed it essential that an 
exact description of all policies should 
be filed at the earliest practicable date. 

The correspondence between the In- 
surance Bureau of Kentucky and the 
company resulted, according to the com- 
munication of the Commissioner, recent- 
ly made to the State Auditor, in the ad- 
mission that the company had ‘‘ marked 
off,” before the time had expired within 
which the full-paid insurance could be 
claimed, $148,000 (net value, Kentucky 
computation) worth of policies. Au- 
thorized by the Kentucky statute, the 
Commissioner applied at the home office 
of the company to investigate its affairs. 
Free access to the books and records, 
saving the cash-book, was had. That 
worthy volume was too sacred to be pro- 
faned by a Kentucky official. After a 
few hours’ consideration, the Globe 
Board of Trustees concluded the inves- 
tigation was too discursive, and request- 
ed the investigator to return ‘all copies” 
of books, etc., made by him. A refusal 
of this was followed by the withdrawal 
of the company from Kentucky. 

It seems, however, the Commissioner 
saw a good deal during the ‘‘ few hours,” 
and he is anxious others should see also. 
On the 1871 business a 344 per cent. 
dividend on the full paid capital of 
$100,000.00 had been voted, which, 
with $61,500.00 previously voted, made 
“the stock stand on the company’s 
books $196.00 for $100.00 original.” 

As the annual report of the Commis- 
sioner shows but $16,000.00 net sur- 
plus, and as the charter of the compa- 
ny allows but 20 per cent. of the net 
surplus to be set aside for stockholders, 
and as Mr. Freeman had informed the 
Commissioner that “ himself and family 
owned more than half of the capital 
stock of the company,” the Commission- 
er not only concludes that it is easy to 
understand why and how these gener- 
ous dividends are declared, but that it is 
also clear that somebody's rights are be- 
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ing encroached on. The Commissione: 
further states that in 1871 Pliny Free- 
man (individual) gave a $60,000.00 mort- 
gage to the company. It made a good 
showing in Massachusetts. Pliny Free- 
man (president of the Globe) never was 
able to pay the fee for recording the 
mortgage, and early in ’73 Pliny (the in- 
dividual) received it back canceled. But 
concerning this, President Freeman told 
Commissioner Smith it was none of his 
business. 

In the Globe’s Book of Minutes, great 
credit is ‘‘arrogated for inaugurating 
and maintaining the broad principle of 
non-forfeiture in life-insurance.” The 
“marking off” business above referred 
to,and the clause in the company’s char- 
ter providing for the forfeiture of poli- 
cies, discover, in the Commissioner’s 
view, the meaning and scope of the 
“ broad principle.” 

The communication concludes with a 
request that all licenses issued to the 
Globe’s agents in Kentucky be revoked. 
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—Hon. John A. Jameson of Chicago, 
Chief Justice of the Superior Court of 
Cook County, is spending the winter in 
Vermont, recruiting his health, which 
has become impaired by the arduous 
duties of his office. 


—A Detroit negro prisoner, on his 
way to the Penitentiary for larceny, was 
asked what he thought of his trial. He 
said: ‘*When dat lawyer dat ’fended me 
made his speech, I thought shuah I was 
going to take my ole hat and walk right 
out of dat co’t room ; but when de other 
lawyer got up and commenced talking, 
I knew I was de biggest rascal on top of 
de earf.” 


—‘‘Are dose bells ringing for fire?’ 
inquired Simon of Tiberius. ‘‘ No, in 
deed,” answered Tibe, ‘‘dey ab got 
plenty of fire, and de bells am ringing 
for water.” 





